PORT S. 


of that Learned and Judicious Clerk, - 


[i Gouldsborough, Es 


$ometimes one of the Protonotaries of the Court of 
COMMON-PLEAS. 
OR. . 
{:{:: Colleftion- of Choice Cales, and matters, agitated in: 


all the Courts at Weſtminſter, in the latter years of the. 
Reign of Queen Elizabeth.. 


; Learned arguments at the Bar, and on the Bench, and the grave Reſolutic- 
ons and Jade gments, thereupon, of the Chief Juſtices, ANDERSON, and 
POPHAM, and the reſt of the Judges of-thoſe times. 


The Second Edition Correfed and Amended. 


KQS-. > 2 v.; 
With Fort Notes in the Margent, of the chief matters therein containa witlt: 
the Year, ,Term, and Number Roll, of many of the Caſes. 
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Ard Two Exact Tables, viz. A Briefer, of the Names of the ſeveral Caſes, with the Na+- 
ture of the Aions on which they are founded, and a Larger, of all the remarkable 
things contained in the whole Book, 


By W. S. of the-Inner Temple; Eſq; 


. 
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Ub: «// nulla Lex, ibi eft nulla tranſoreſſio : Sed ubi lex ef nullum, ibs abundat Iniquitas, 
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TO THE - 
Studious; and Ingenious 


4s READER. 


ene O thipks (ulalMly )- make” 
ROE new Books famous ; the-Name 
= = . ofthe Authour, and the Ap- 
WJYS: probaffon of the Judicious : 
neither of theſe are here waftt- 
ing; for thou ſeeſtthat this Book ( asFart of 
its Title). challengeth the. Nante of that 
Eearned;and-Judictous Clerk, Fobn Gonlds- 
borough ;\ A*Name1o well known { even in 
this our Age ) that 1 ſhould but trifle away 
time, in multiplying words; to tell thee what 
he was, and to inlarge upon his worth; and 
allſo diſcover ( too much.) mine own weak- 
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nels, by endeavouring to prove ſo known 


Truth, that itis by all (allready) taken for 
oranted. For the ſecond, I amaſſured, that 
the Copy hath been communicated to tlic 
view of many knowing men in the profeii; 
on of the Common Law, whoſe unanimci:« 
conſentin a fair Teſtimony of the exceller 

cy thereof, .hath been not only a chief caut«- 
of the now making it publique, but allſo of 
heigthning the Publiſhers hopes, that. this 


Book will be peruſed with as much content _ 


and received with as generall an Applanfe, 
as any thing (of the like nature) that the(= 
latter yeares have afforded ; And that his 


great careandhazard in this his Edition may 


receive thy candid conſtruciicn, and hin; 


felf reap (if nota fruitfull ) yet (at leaſt ) a 


laving return, for his better encourageraent. | 
to adventure: firther ( hereafter ) in this | 
kind , for thine, and the publique gol. 
For thy further fatisfaQion know, that hou | 
haſt not here a ſpurious deformed Brat, fa'ily | 
fathered uporrthe name of a dead man, to} 
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, — TheEpiſlle tothe Reader, 

toouluallartrick, played by the'ſubtile Game- 
ſters of this'SerpentineA ge ; but thou haſt 
preſented to thee, rhough 1 cannot ſay the 
1fue of- the Learned C oulÞbprough's Own 
Brain, yet I dareſay, the W ork of his own 
Hand; and that, which were he living , he 
would not bluſh toawn. A W ork, Ifay, 
not roughly drawn, and caſt byyin negle&Qed 
Sheets , till time ſhould give leave for the 
perfecting thereof, but carefully-tranſcribed 
(by himfelf ) in afair Manuſcript; deſtined 
(as it ſhould ſeem ) either for the Preſs and 
publique view , or to be preſerved asa =_ 
tious Jewell, to be ( privately ) madeule of 
in ſucceeding Ages. That this is true, there 
want nat many living Teſtimonies, of per- 
ſons of worth, who doe, and have very good 
reaſon to know his Hand-writing, that, if 
need required, might be produced , to ſay as 
much. TI ſhall adde but one thing more, and 
that in brief 1s this, As the Authour was 


very careful in I ranſcribing and Correcing 
his 
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T he EpiStleto the Realzr. 
his Copy,that he might leave it fair; and «1: 
tire to Poſterity ; 1o hath the Publiſ:;< 
ſpared neither. pains norcgſt in.the Print: 
thereof, that the Book,may not come foi] 
and imperfe&,tothehands of thee, it's coi: 
teous, dhd ingenious Reader, . * 
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'A Table of the Names of theſeyerall Caſes, 


with the Nature of the Attions on which 


Dower, 
Quid juris clamat. 


Avowry. 
Treſpaſs. 
Replevin. 
Ejedione firme, 
Writ of Right. 
Debt upon the Stat. 
of Wincheſter. 
Quare impedit. 


Treſpaſs. 


Scire facias. 


they are, founded. 
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| GOnſtance Foſters pom : 


Nelſons = e 
Moores caſe, 
Triſtram Aſcough «nd Eulalia bis wife, 


Juſtice Windham againſt the Lady 


Greſham, 4 
Verdi@ in an Ejedione "Ir 5 
Capel ageinſt Capel, 

Baintons caſe, 6 
Colgate agen _ | I2 
Knight 9gainft Brech I5 
Heydon ag4inſt Ibgrave, 23 
> Tyrrels caſe, i on 
Mores caſe, Bag 7 * 
ATion on the Caſe for words, 25 
Leonards caſe, A 25 
'  Owensceſe, 26 
Dower, 27 
Arreſt of Judgement in an AGion for 

- words, | 28 
Partition by word, 28 
Debt for Rent, 29 
Lands purchaſed by an Alien, « - 29 
Miſdemeanours of an ES | 30. 
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Annuity. 


Replewin, 


Treſpaſs. 


AdTion upon the caſe. 


Replevin. 
Battery. 
Copybold. 
Quareimpedit. 
Replevin. 
Replevin. 
Replevin. 
Debt. 

Debt. 

Debt. 
Treſpaſs. 
Error in debt. 
Att aint. 


Ejectione firme. 
View. 
Debt. 
Quare impedit, 
Quare impedit. 


Debh. 


Quare impedit. 


Ejetione firme. 
Ejefione firme. 


ATion on the caſe 

for word-. ; 
ATionupon a pro- 
wiſe, 


The Table. | 


Sellengers caſe, 

Plea by an E xecutor, 

Boſs againſt Huntley, | _— 
VVilgus againſtV Velch, 
Ejectione firme, * 
Fulwood ag4inft Fulwood, 
Gibſon againſt Platleſs, 

Lees caſe, - RD» 
Smith agzinſt Lane,  ../ 
Specot againſt the Brſhap of Exeter, 
Brooks caſe, [Rs 


Lon caſe, 
Wakefield againſt Coflard, 
The Earl of Kents caſe, 


 Mounſay againſt Hylyard, 


The Purveyors caſe, 

Juſtice Anderſon againi} V Vild, 
Sir Wolftan Dixy againſt Spencer, 
Hulſleys cafe, 

Quareimpedit, 

Pleading in Battery, 

Clayton againſt Rawſon, 


| Hoo againft Hoo, 


Wiſeman againſt VVallinger, 
— againſt Cornwall, 
Gerrards caſe, 

Bingham againſt Squire, 
Lords Chancellors ſolemmity.. 
The neens caſe, | 
Kent again? King, 
Hurleſtones caſe, 

Aſumpſit, HO 

V Vhorwood agaizſi Gibbons, 
AGion for words, | 
Bodyes ceſc, 

Aſſault and Battery, 
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The Table, 


. 
ATGion of covenant, 49 
Debt upon a bond, Sir Will, Druries caſe, 50 
Eſtrepment, | 50 
Perjury. ST 
Conſpiracy. Hurlſtone 9gain/t Glaſcour, 5I 
Quare impedit. Specotscaſe, | 52 
Replevin. Broad againfi Henley, 52 
Quare impedit. . The 9ueen againſt Lee, 53 
Kimptons caſe, 53 
Eftopple, 53 
Debt upon a bond, Haſels caſe, 34 
| Trover and Converſion. 54 
Vilary. Beverleys caſe, 55 
Hue and Cry. Comberfords caſe, 55 
Hue and Cry. Aſhpools caſe, 55 
ATion for words, Normans caſe, 56 
Debt upow a bond. Hay les caſe, 57 
Attornment. Moore againſt Hills, $7 
Wager of Law, 57 
Prohibition. Pierce againſt Davy, 58 
Robbery. Burnels caſe, 59 
Debt upon a bond to Me «Richard 
—_ ervenen annington agaizſt Richards, 59 
ATion upon the ſta- | 
tute of Hive Cry, Albpooles eſe, 60 
| The Mayer and Commonality of Nor- 
wichs caſe, | 61 
Debt upon aboud, Laflels caſe, GI 
Debt upon a bond, Gawen againſt White. 62 
Replevin. Goverlſtones caſe, 62 
Aion of Waſt. Conſtance Foſters caſe, 63 
Debt upon a bond, Bret againſt Andrews, 63 
Deviſe, 64. 
Rediſſeiſmn. Thatcher againſt Elmer, 64. 
Privilege of Court, Powels caſe, 64,65 
Wager of Law. Millington againſt Burges, © 65 
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Avowry. The Lady Roger caſe, 65 
Deb? apes 4 bond!0? Hanington againſt Richards, 65 
PO Een ants. Johns of Surries caſe, - 66 
Avowr y. | . 
Debt upon a bond. Raven againft Stockdale, 66 
Treſpas vi & Armis. Bloſs againſt Halmon, 66 
Treſpaſs. Foſter againſt Pretty 67 
Debt uponabond. Bret againſt Shepheard, 67 
Replevin. Colgate againſt Blith, 67,68,69,70- 
AFion for a Robbery. The Hundred of Dunmows caſe 70 
Aſoumpſit, Cogan againſt Cogan, 71 
Treſpaſs & ejeFmentCock againſt Baldwin, 71 
Treſpaſs vi & armis, Walgrave againit Somerſet, 72 
Treſpaſs vi & armis. Bloſs againſt Halmon, 72 
Waſt. 4% Taire agarnit Pepiat, 72 
Debt upon a bond. May againſt Johſon, 2 
Quareimpedit. &ir Thomas George againſt tce Biſhop of 
| Lincon. 72 
Debt upon abill. Goore againſt VVingheld, 73 
Eje@ione firme. Michell againſt Dunton, 74 ' 
Fine. Adams caſe, 74 
| Betenham againſt Herleckonden, +75 
Wager of Law. Boſtocks caſe. 7576 
Entry ſur diflerſin. $ir Thomas Shirley again Grateway, 76 
Aﬀion for words, Smith againſt Warner, 76 
Rediſſeiſen. Thachers caſe. 76 
Debt upon a bond, The Earl of Kents caſe, 76,77 
Treſpaſs quare : | 
16h ne $ Haires cafe ; 77479 
Quare impedit. The 2ween againſt the Biſhop of Linc. 5 
Treſpaſ-. : Harper againſt Spiller avd Drew, 78 
Quare impedit. Brakesby agsinſt the Biſhop of Linc.-8, 79 
Avopry, 79 
Debt. Hare againſt Curſon, 79 
Debt againſt an adminiſtrator 79, 80 
Ejectione firme,  Cleyton againſt Lawlſell, 80 


3 The Table. 
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Debt, 
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Debt, 

Debt. 
Quareimpedit, 
Eſcape. 
Aſſumpſit. 
Covenant. 
Eje@ment. 


> 


Debt upou a bond. 
Debt upon a bond. 
Qnare impedit. 


Replevin, 

ATion for words. 
Writ of entry. 
Quare impedit. 


ATion for robbery, 


Formdon. 


A IWrit of Error. 
Error. 


AlWrit of right, 

Treſpaſs. 

Recovery. 

Errror in the Ex- 
chequor-chamber. 

Treſpaſs. 

Fjedment. 


Treſpaſs. 
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Saunderſons caſe, 
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Sibill zg4inft Hill, » 8© 
: Kemp egainſt the Biſh. of Wincheſter, 81 
Cheny again ſtSir James Harington, 81. 
Tayler againſt Falxam, I 
Plane againſt Sams, 81,82 
Staples againſt Hacke, 82 
Diſſeifen, 82 
Annuity. 03 
Michell ag4in#7 Stockwith 83 
Weghtman ag#injt Chartman, 93 
The Queens caſe, 33, 84. 
An Ation for words, 84 
Colthurſt againſt Delues, 24 
Cuts caſe, o5 
Carleton againſt Carre, 8% 
The Dueens caſe. 36 
Plea to a Writ, es 
The Hundred of Gloceſters caſe, 36 
Dower, 07 
Lennard VVhites caſe, 88 
Formdon in diſcender, of 


Error in the Exchequor-Chamber , 08 
Lord Seymour againſt Sir John Clif-] 


ton, of.) 
Rawlins caſe, 89 
Error in an AGion of Trover. 39 
Heydon againſt Smithwick, 9© 
Blunt again## lylter, 91 
Mills againſt Hopton, g9I 
TBedell 424inſfi More, -9r 
Mounſon ageinft Weſt. 92 
Aſhby againſt Laver, 93 
Johnſon againſt Aſtley, 93 
#3 
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The Table. 


Error in the Exche=%p x: 
quor=-chamber. FRawlins caſe, 


An aſſumplit, Brown againſt Garbery, 
y wor -_ Ri ppings caſe. 
Reſceit, 
Audita querela, 
AStion on the caſe, Mathewes caſe, 
Partition. Tamworth againff Tamworth, 
Aion of debt. Hughſons eaſe, 
EjeF ment. Johnſon againf# a Carlile, 
AGion of Dower. Hunts caſa, 
Extent, 

C Treſpaſs quare clauſum fregit, 
Speciall VeraiF., Dewiſe, | 
Retorn of a Sherif, Hockenhalls caſe 
Debt upon abound, Hooker againſt Gomerſall, 
Quare impedit. Brooksbies caſe 
Aaintenance. Tyſdale againſt John Atree, 
Conſultation. Brown againſt Hother, 
Amendment. Broughton againſt Flood, 
Venue. Avonry. 

Prohibition, 
Fxtingziſhment. FRotheram agaizi7 Creen, - 
Debt upen a bond, Adams againſi Oglethorp, 
Speciall Verdi®. Eveling agaznſt Leveſon, 
Ejetment. Bacon againſt Snelling, 


Scandalum mag- x: 
87 gay & The Earl of Lincons caſe, 


Debt. 


Debt. Kitchin againſt Dixon, 
Rent-charge, 

Condition. Cromwell againſt Anareayr, 

Treſpaſs. Smith zgainſt Benſall, 

Habeas corpas. VValter Aſcoughes caſe, 


Price 2gainſt Sands, 


Willoughby agein# Millward, 


pag. 
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ITT 112 


II2 
113 
I13 
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I14. 
IT4 
I14 
I15 
I15 
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115 
116 
116 
116 
116 
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118 
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The Table,  "@ , *% 

VVhere 4tender is requifite, where not ,pag.137.p1,41.pag.142.pl.55:” 

Tenant, VVhat Aits « Tenant at will cannot do, pag.67.pl-10. | 

V'Vho are Tenants in Common and who jo intenamts, pag.68xp1.13.pag.$6,pl.14, 
Pag.183.pi.r21. e” "0 

VV homay be a tenant to a precipe, who notypag,$ 2,pl.24. 

Who is Tenagt in fee or for lifeqpag 183.pl.121. 

Titk, What hall be a good title to land 


, what not pa.60.pl.17.pa,65,66. P.7. 
Who ought to make a title, who not, pag. 65.p1.6.pag.65.pl.tt. 

How one ought to make a title, pag.133.pl-30. 

Where afine ſhall bind a title to land, where not,pag.171.172.pl.103, | 
Triall, Where 4 triall ought to be, and where nt,pag.61-plag.pag-18.pl.1. 
_  pag.180.pl.113. 

What trialls are helped by the Statute of Jeofailes, and what not,pag.28.pl,r, 


P38-47-Pl-5- £ 

What things are triable by the ſpirituall Court what net,pag.36.pl.10:; 

V'Vhat triall ought to be by the Conmryyl, what not, pa-67.pl.12. 

How a challenge to a Inror ſhall be tried, pag. g1.pl.2. 

Where there may be 4 new triall, where not, pag.136-pl-37- 

VVhat triall is good, what not,pag.163.pl.97. 

Traverſe. _ ſhall bee a good T1 —_— what not,pag. 62:-pl.21 -Pag-3 1.pl. 

-Pa-45-P1.4.S% 26.pa. 47.pl.3.pa-67.pl:1 1: pa.96.pl10.pa.103.pl.8, 

Te. 6 What is a aw yh. 2b <4 s. Alton of Treſpaſs, pa. 43-p1.22. 

For what an Attion of Tyeſpaſs lies for, what net, pag. 66,67.pl.10.-pag.90.pl. 
19.Pag-152-pl.79.pag.188.pl.136. 

VVhere an —— Treſpaſs - & armis /ies, where not,pa. 229k I7.P1.7 2. 

|.18.pag-77,78-p).9.pag. 144-pl.60.pag.142.pl.79.pag-176.pl.110. 

raft VVhere , p baund Ka 5 of a tru qc —_ 47.pl-67. 

T rover and converſion, VV here.« Trover and converf on lies, where not, pa, 
89,90.pl.10.pag.152.pl.79.pag.155.p1.83. 

What is a canverſion of goods, what not, pag. 152 .pl.79. 

Time. What ſhall be, accompted atime convenient to doa thing , and what 
net,pag.76,77.P1.8. 

T ithes. of what things tithes ſha!l be paid,of what not,pag.127.pl.18.pa.145. 
1.61.pa-147.pl.66.-pag.161.pl.93. 

VVhat ſhall be 4 good modes of tithing, what not gpag.r 47-pl.66- 

VVhat tithes the Parſon ſhall have, and what the Vicar,p1.149,150.P1-75- 


Valne. What ſhall be ſaid to be the Value of lands,pag.66.p1.8. 
Variance. VVhat is a materiall variance from 4 th.ng recited, and what not,pa. 


1 21,122.pl.7,p2-140:pl.51.pag.173.pl.105. 
Venue. P/hence the Venxe hah Ib ence ps 738.pl12.pa.$8.pl.1z, 
pa.114.pl.4,pa,158.pl.87. | 
VV here a nww Venire is to be awarded,where not ypa,z 8.pl.12-pa.136,p!.37. 
V'Vhat Yenire facias is good what nepanet6nf 134» 
Verditt. VV here the Jary may find a ſpecrall verditt, pag.* , pl.2:- 
V.V hat.a verdift is,pag.49.Þ'.9. | VVbhat 
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 VVhere lands ſhall paſs bz a VP*ll, where not, pag. 150,151.p 
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What is 4. c00dVerditt; wht uetipa324n201.19-p4; 23.pl.4. $2.160gi61. 92. . 
13 IV Na finds fortbe asf Shar [ne enngno, 161+ Wo 
ting. How athying Veſted (pwfullygnaſt be devgfged, pag. 6.pl.11. 
'What ſhall! be a "uw p efting, ; = pf > OE 
View. V#/hat ſhall be pnt in view.in an Aſſiſe mbar not,pag.7.pl.11. 
Vi here the View ſhall not bs granted, pag. 4.4. pl: 23- = @ 
Voucher. What. ſhall be a good Voncher - towarranty, what nt $ap.76.pl - 
Liſe. What ſhall be a geod limitation of iſes, and what not, and how they ſhall in- 
#re,peg.12,13 14,15.pl.13..pag.67,68,69,70-pl-13.pag:82.pl.23.pag 
p1.57.pag.174-pi.106. Ba | ke 
Who may limit a Uſe, who not, pag.67,68,69,70.p!1.13. 
What allſe i;, pag.68.pl.13:pag:69.pl.13. | 
Ont of what allſe ariſeth, pag. 68.pl-13. OAT T 4 
Ufury. What is an Uſuriou contraft, what not, pag. 128.pl.28. 
Utlary. Wheie au Uilary is ceroveons,where not, pag. 97:pl.16.pag.1034104-pl. 
9.pag.148.pl.70. | is Fo 
What thirgs are forfeited byUtlary, o_ net,pa.103,104-pl.9.pa.189.pl.136 


WW Aſt. Where an Attion of Waſt lies , where not,pag.63.p1.23.pag.1-pl.1. 

pag-31-pl.5.pag:72.pl.17.pag-157.pl.86.pag-108.pl. 114. 

Who may puniſh Wajt, who not, pag.7.pl.11. : 

Wager of Law. How Wager of Law may be gvoided,pag,s 1.pl.13. 

Where one may wage his Law,and where not, pag.65.pl-5-pag-7576-pl.4.pag. 
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Frcnang hat entry of a Warrant of Attorney is good,what not,pag.91.p1.3- 

Waiver. V/here one may waive a thing, and where not,ard how,pa.135:pl.33- 

Ward. V/here oze ſhall be inV/ard, where not ,pag.149.pl.-73. 

VVill and Teftament. YV/here a VVill may be good in part oxely, pag. 33-pl.7- 

Vhat is & good publicationof aVVill, what not, pag.150,151.pl.77. 

How 4 dewhifall V'Vill ſhall be conſirued, pag. 100.pl. 3, 4 pag-109.pl:15.pag. 

T1o.pl.15.pag.182,183.pl-121: { 

V het VV ts good, what not, pag 109. pl.15-pag-150z 151-Þ1-77- 

Words. For what VVerds an Alion apon the caſe lies, for — £4 Ge "LY 
7-Pag.84-pl.5.-p2g-35.pl.7. pag. 115.pl.10. pag-119.pl.3.pag.125.pl.1z. 
Pa.126 pl.17. pag. 128. pl.21.pag.130.pl. 16.pa.132.pl.28.pag.13--pl.3 4. 
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VVrit. VFhat ſhall abate aVYrit.what not, pag. 77,78.pl.9.pag.46.pl.2.pag. 
49.pl.9 pag-$4.p). 4.pag.86.pl.10.pag. $7. pl. 12.pag.9$ pl.18.pag. 106, 
107.pl.11.Pag.126.pl. 16.pag.161,pl.92.pag.157 pl.111. 6 

Vi here a Vit ſhall be abated in all, and where in part oaly, pag.$0.pl. 16-pag. 
85,36.pl.7.pag. 87.pl.12. 

Vihere aVV/rit is well executed, where not. pag. 1472.p1.56.pag.185.71.26.: 

V There one wift maintain his VYrit, where he nced not, pag.98.pl.1. : 

When aL Vrit is depending, when rot .pag. 104. pl. 9. 
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DeT erm. Paſch. Anti Elizab. Reg xxw11}. 


I, 

>@ Aft was brought by Conſtance Foſter, and another, a- 772. 
gainſt Lefſee for years, in cffe& the cafe was ſuch; A | 
S man makes a Leaſe of certain Lands, excepting all 44 E4.3.34.6, 
So manner of Woods, the Lefſee cuts down Trees, and he 49 £4.3-22. 

SHLD j1 Reyerfion brings an Aion of Waſt, and by the ?*#38.19.9. 
opinion of the Court, the Lefſee is not puniſhable in Waſt ; tor they 
were never let; and therefore the Plaintif is driven to his Aﬀtion of 
Treſpaſs at the Common Law. 


— _— — 


A 


FD Sherif returneth ina Writ of Right four Eſquires to make the Retrrn. 
panne], and doth not ſay thar there be any Knights, it was ſayd 
bY the Court, that he ought to retnrn them which be, and'that. there 

e NO more. 
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7 Aſt. was brought fordigging in Land, and taking away Okes ; Wat. | - 

, the Defendant pleaded in bar, That the Queen by her Letters 14%. ol 

Patents-under the Great Seal of England, granted untohim, that he. = 

might dig for Mines of Cole in the Landzand prayed that it might be 

_ entred verbatim z and a Grant under the Scal of the Exchequor was b> - 

| entred 3 whereupon the Plaintif Demurred : ..Now came Walmſley, . 

| and would haye amended it, and by the opinion of the Court, he -" 

cannot amend itafter the Demurrer be entred, but Judgement ſhall Demwrrer. 
be given for the Plaintif, if he ſhew no other matter. 
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Deviſe and Man ſeiſed of Lands in Fee, Deviſceth.to his Wife for life; the 

ſale by Exe- Remainder tohis Son in tayl, and if his Son dye without ifſuc 
cuters, | of his body, that then the Land ſhall be ſold by his Executors, and | 


maketh two Executors, and dyeth ; the Wife dyech ; one Exccutor 
dycth ; the Sonn2 dyeth without iffue ; the other Executor ſelleth | 
the Land ; ard G-wAly the Q 12ens Szrjeant moved whether the ſale be | 
good orno, and itſcemeth to him that the fale is good, and vouch- | 
Wo ed theCaſe in 3o Hez. 8. Brook, Deviſe 31. And now lately, it was 
1F adjudged inthe Kings-bench, where a man did Deviſe his Lands in 

= tayl, and for defaulcof ſuch iu? » that the Land ſhall be ſold by his 
Wi Sonnes-in-law, and dieth, having five Sonnes-in-law ; the one dyed, 
if E-. theothers ſold the Land, and this was adjudged a good ſale. Ayx- 

25 derſon | It ſeemeth the fale is not good ; for it one makea Letter of 


Ke fwo i. tb. 


_ "ABA Attorney to two to make Livery and Seilin, it the one dye,the other 
Wh Livy. cannot doe it : So if ons grant the Office of Stewardſhip to two, the 
| | | Siewardjhip, one of them cannot hold Courtalone*: And if one of them may ſell, 
4 | to what intent was the Statute of 21 Hey. $. cap. 4. that thoſe which 
\ take the Adminiftration may ſell ? Windham | The Statute will not 
Mu! prove the caſe, but ir ſeemeth the ſale to be naught ; And there is 
(.\f a diffzrence where one giveth an intereſt totwo, and when he giveth 
Fi Intereſt. but an authority ; for an intereſt may ſurvive, but an authority can- 

* Authority. mot. Rodes to the fame intent, and cited M.z & 5 Eliz. fol.219.4. & 
D. - 177. &K 210. & 371. 
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yo: | 3. En 
'_ ; Attery, by Web#er againſt Pain, the Aﬀtion was layd in London, 
4 | my Baa 44 nc A the —_— was committed at #xbridge in Midleſex , 
l " 11 H.4t.3. the Defendant pleaded-that ſuch a day and yearat A-inthe County 
Wi: 11 H.4.f,61, "ma intif. mad fault upon hi dthe h 
Wo 22H6f3z;, Of oy the Plaintif made an aſſault upon him, andthe hure 
3/8 21H.6f£9. Oc. ebſg, hoc, that he is guilty in Londonw. Snag moved that the Tra- 
[18 9 E.4.f.46 yerſe ſhould notbe good. Anderſen ] Will you have him to ſay , 
| 12  43E.3-23. Aabſg, hoc, that he is guilty ? that he oughtnot ; for by the ſpeciall 
WE. matter he hath confe!fed the Battery, and you will not deny, but” 
128 that if his Plea be true , he hath good cauſe to bar the Plaintif; Mi 
# 7 28 wherefore if we ſhall not allow this Plea, we ſhall take the Defen-. 
0: 2. ; dant from his remedy. to plead, which God forbid -' And in 2 Ed. _” 
et 4. fo). 6. b. In Treſpaſs the Defendant ſhewed ſpeciall matter in Lox- a 
| | don, where the Aion was brought in Midlrſex. Tota Curia, Nelſon 
| Prothonotarie hath ſhewed a preſident in 2 Ed.4. where ſuch a Plea 

+ 38 as this was pleaded, wherefore the Plea is good. 
is. 4- Nelſon, 


dS Mm SOWMBMHgAsS ket 


Elſen,Prothonotary,brought a Writ of Treſpaſs againſt another, 7;-/p,ſ7. 

| gr Hh the ls as _= : The Abbot of Fefiwiſfter was p / 
ſciſed of Lands, to which he had commen inthe Lands ofa Prior; af- Vnity of poſſeſ- 
terwards,by the Statute ofeDifſolutions, as well the Lands of the Ab- fion of Common. 
bot, as of the Prior, were givento King Her. 8. Andatter that, the 
Dean of Weſtminfter had a grant of the Mannor which the Abbot 
had, and Nelſo» had the other Mggnor which the Prior had, into 
which a Tenant of the Deans his beaſts, claiming Common, as 77 —_— 
once it was in the hands of the Prior , and Ne{ſo»broughthis ,7 7, 
Aion of Treſpaſs. Walmiſley moved that the Tenant ſhould have z;. zxringui- 
his Common. Peryam ] Is this a new caſe? It hath been adjudged ment 144fi.pl. 
heretofore , that by the union of poſſcſhon the Common is gone. 29. 
Anderſon to Walmiſley | Have you any reaſon why the Common ſhall 

not be gone ? Waimiſley ]No, my Lord, if the Statute wil not help 

us ; forthe Statute is, that the King ſhall have itinthe ſame plighr 

as the Abbot had it, and theabborhadCrmmcn, ergo,&'e. Windew| 

So is the Statute, but the Statute doth not ſay, that it ſhall continue 

ſo inthe hands of the King, and it is impoſſible that it ſhall conti- 

nue in the hands of the King as it was in the hands of the Abbor, 

therefore the Common is gone. Redes afented. 
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7 » 
Dor brought a Quare impedit, & after Judg ment had a Writ to Owareimpe- 
'Y Athe Biſhop of es at the pron Biſhop returned, that oo "I 
after the awarding of the firſt: Writ, and before the receipt of the 
ſecond, the Queen had prefented the ſame Defendantby her Letters 
Patents, who is admitted, inſtituted, and indutted, 1ſothat, &c. 
Shwttleworth moved. that the Qrdinary might be amerced for hisevil 
Return; for when he had Judgement to Recover, he ought to have 
the cffe& of his Judgement ; for elſe it ſhall be in vain'to ſue a Quare 
mmpedit, and thereupon he avouched the cafe in21 Hen.p.8. & 21 
Eliz. 364. Dyer, that 'the other Clerk ſhall be removed. Anderſon | 
the Return is not good; for me ſeemeth in a Quare i1mpedit,when one 
which hath titleParamount preſents,hanging the Writ,then allthough 7;,j. p,,.- 
the Plaintif hath Judgement to Recover, yet his Clerk ſhall not be mount en qu, 
removed ; but if it be under, or after thetithe of the Plaintif or De- imp. 
fendant, then his Clerk ſhall be removed ; and here he hath return- 
ed, that the Queen hath preſented the ſame man which is Defendant, 
and therefore he ſhall be amerced Windham to the lame intent, and 
cited thecaſc of Long , 5 Edw. 4. fol. 115.6. Redes cited the caſe in 
(B 2) Fitzherbert 


1 
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Fitz Yerbert, Quare non admifit, fol. 47.k; and Baſſets caſe ing Eliz, 


Alit.en pr. qued 
reddat, 


Dower. 


Diſagreement 
in pas. 


Qu4id jury 
clamat. 


34 E.3.Fitzh, 
Nuid jurts cl, 


Dyer,fol.260. 4nderſon]| In a Precipe quod reddat, if the Sherif return 
upon the habere facias ſeifinam, that another hath recovered by title 
Paramount againſt the Defendant, and hath execution, he ſhall be a- 
merced. Peryays | How doth itappear to us, that he which the Queen 
hath preſented, is the ſame Defendant ? Shxttleworth By the Re- 
turn. Peryam;) No, Sir ; and therefore it is good to be adviſed : And 
after Vindhan doubted for the ſame cauſe. Et adjiornatur, 


——_— 
©———_ 


; TP Aire Arſcough,and Emlalciahis Wife brough ta Writ of Dower 


of the endowment of her firſt Husband ; the Detendant pleaded 
in bar, that an Annuitic was granted to her firſt Husband and her ſelf, 
in recompenſe of her Dower, which fhe after his death accepted; and 


the Plaintif replyed, quod reenſavit predift. ammitatem , after the 
death of her husband. Gaway |] The Plea is nor good. .- Anderſon | 


'Your intent is, for that ſhe diſagreed inthe Country, and not in a 


Court of Record, that the diſagreement [ſhall not|/be good ; bit 1 
think not ſo :- for if ſhe ſay in the Country, that ſhe will not have che 
ſayd Annuity, this is agood refuſall; and if ſhe once diſagree, ſhe 
can never agree afterwards ( quod tota C#ria couceſſu ) but peradven- 
ture rec#ſavit is no goud pleading. 


—————— 


—— = 


| 9. 

Fee Windham, one of the Juſtices of the Common Pleas, 

broughta Quid juris clawat againſt the Lady Greſham, to have At- 
tornment of certain lands compriſed within the note of a Fine levicd 
to him by one R. Read : The Lady pleaded, that certain perſons were 
ſciſed of thoſe Lands, and held them of King He».8. by Knights ſer- 
vice, and enfeoffed Y. Read, and the Lady then his Wie, to have and 
to hold to them and the heirs of the husband,, who deviſed the re- 
verſion after the death of the Lady to the ſayd -R. Read in tayl, the 
remainder, &c. and that the ſaid R. Read levyed the Fine, &'c. where- 
upon Wizdham demurred in Law. Gaway | The Plea is not gaod for 
divers cauſes ; the one isfor the pretence of the Tenant, for that the 
Lands were held by Knights ſervice , the Deviſe is voyd for the third 


part, ſo that therein the Coniſor hath nothing , but ſhe doth not ſhew 


who had the reverhion of the third part, which ſhe oughtto ſhew, 
andthereupon he vouched 3o Ed.z.tol.7. & 34 Ed.3. quid jaris cla- 
mat. The Defendant ſaid that he held not of the Coniſor, lie 
ought to ſhew who had the inheritance; and 3o Hez.6. fol.8. in Waſt 
brought by Radferd. Another cauſe is, for that inthe end of her Plea 
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(5) Wo 
ſhe demandeth Judgement, f pro eiſdem duabus partibus, ſhe ought to 
Attorn, and og not ſpeak of any two parts before,” and = - m_—_ 
forc it isnot good, and vouched 7E8. 6. in the Comentarics, Parlia= 
ment held predit. 28 Ap. & 9 Edw.:4. bona predift.J.S. and doth not 
ſpeak of any }.S. before, Then. for the matter ih Law, for. that the 
Coniſor was but Tenant in tayl, this notwithſtanding itſcemeth ſhe + :/ 
ought to Attorn,and therupon he cited'the caſe.in 48 E.3.t01. 23.1: per 
que ſe1vicia,% 24 E.z.Tenant in tayl of a reverſion of a Mannor levics 
a Fine, the Tenant for life ought to Attorn. And 3 Ed.3. quid jar , 

&c. It is there ruled,that Tenant for life ſhall. Attorn upon a Fine le- 

vied .þy. Tenantin.tayl ; and.therefors ſhe, &c-,: And by the opinion "2 
of theCourt, the exception , /:pro eiſdems duabus partibus- made, the 7" 
Plea evill without queſtion, and therefore-gave judgementfar Winug- ; + M 
hamgthat he ſhould have Attornment, but they ſaid nothing tothe o « 
ther points. : | F 


_— ed . ——— _—_ i 


— 


CSS MIT TICS) SA; 3:-20333-0 | 4/4 
Huttelworth came'to the Bar, and ſhewed; how an Eje&ion firm Jift, 
was . brought of an entry into certain Lands, the Defendant Soha 
pleaded not guilty, and thereupon . the Jury found, that he entred 
. nto ohe moity, and not into the other;; and this he alleged in Arreſt 
of. Judgement. ' Anderſoz | It ſeemyeth that Judgement ſhall nor be 
. given ;"for-this:is.an Aion, perſonall, and ignot like to a Precipe 
quod reddat.. Redes ] It ſeemeth the contrary by 21 Edw. 4. fol. 16. b. 
& fol.22. fee there the caſe intended. pre Aer; The'caſes arc not 
alike. | 
q L 


| ; II. SY: {bly TER 
Tf the Exchequor Chamber before all the Juſtices, &c. the caſe, was 
ſuch, Joh» Capell gaye the Mannor of How-Capell, and Kings-Ca- 
.pell in the County of Hereford,to Hugh Capell in tayl;the remainder to 
Rich. Capell in tay], with-divers remainders over ; the, Donor dieth, 
Hugh hath iſſue, #illiam, and dieth, ' Kichard grants a rent charge of - + * 
fifcy pound to Antony his fon ; #liam (elleth the. Land to Fiunt by 
fine and recovery with Voucher, and dieth without iflae, Artery di- © 
ſtreineth for Arrearages, and the Tenant of Haut brings a Replevin, - 
and A. avows the taking, whereupon the Plaintif demurs in Law. = 
Fenner | It ſeemeth that,the Avowant ſhall have Return ; and firſt I 
will not ſpeak much to that. which bath been agreed here before you, 
that a Remainder nay be charged well cnough ;- for by . the Statute 
the Remainder is lawtally inveſted in Richard; and Iagree well that 
no Formdone in a Remainder was at the Common Law , anl ſo are 
CB 3) ous 


Lawful veſture. 


Diftreſs per 
grantee,before 
entrie of the 
grantor. 
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Rent ch.ſur . 
cond, 
Dower. 


Tus in terra. 
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- - our Bookes , m$E4d.2. and Fireb. in his Nat. brevſaith, that it is 
_-giveri bythe cquity- of the Statute. ' At the Common Law there was 
-no Formdonein diſcender, nowit is given by the Statute of Weſtmin- 


fer 2 cap. 1. For in novo caſw erit novemremedians. apponendam. And 


1 baveraken itfor Law, that when a thing is once lawfully veſted in 
4 man; it Thall never. be. devefted without a lavfull Recovery; and 
'here-the Recovery dothnot touch theRent ; and 1 think that all- 


though the Remainder was' never executed in poſſcflion , yet the 


Granece of the Rent (hall confeſs and avoyd it well enough. The 


Fine is-not pleaded here with proclamation, and therefore it is but'a 


bare diſcontinuance, inproot- whereof isthe caſe in 4 of Ed.3. Te- 


mant in tayl makes a diſcontinuance , yet he in Reverfion may di- 
Rreinfortits ſervice. And if there be Tenantfor life, the Reverfion 


to a ſtranger, and he in Reverfion grant a Rent charge, Tenant for: 


life is difſeiſed and dye, the Grantee of the Rent ſhall diftrein, all- 
though thathe in Reverfion will never enter : Andſo if Tenant in 
tayl , the Remainder to the right heirs of 7'S. make a Feoffment in 
Fee upon the death of the Tenant in tay] without iſſue, the right heir 
of -1.S. ſhalt enter well cnough: Andhe put Plefingronscaſe in 6 R. 
2. Fitzh. quod jaris clamat 20. &$ R.2. Fitzh. Annuity 53. And the 
caſe in Littleton, & Dyer fol. 69. 4. pl.2. & 22 Ed.3.fol.19. One grant 
a Rent charge to another upon condition that if he dyc his heir with- 
in age, that the Rent ſhall ceaſe-during the minority, yet his Wife 
ſhall recoverher Dower whenthe heir cometh to full age, Perk. 327 


Which-caſes prove, that allthough the eftate wherupon the grant is be 


inſuſpence when the grant oughtto take effeA, yet the grant ſhall take 
effe& well enough ; and if Tenant in tay], and he in remainder had 
jJoyned, this had been good clearly. And 8 E4.3. & 43 Ed.3. Tenant 

in tayl to hold without ſervice, the remainder to another to hold by 

ſervice, if Tenant intayl in this caſe had ſuffered a Recovery, and 

dyed without iſſue, TI think the Lord ( in this caſe) ſhall diftrein for 

the ſervice, then I ſuppoſe that the fine inthe principall caſe ſhall 

not exclude theGrantee frem his rent ; forthere is a difference be- 

tween j#5'in terra,and jus ad -terrans;for I think that nofine ſhall defeat 
ins in terra,and 26 H:8:f01.3.4.6.it I grant yon proximm advecationen, 

andafter ſuffer the Advowſon tobe recovered, the Grantee ſhall fal- 

ſifie in a Quare impedir, Then whether this recovery ſhall avoyd the 
rent or no, and I think no ; for this cafe differs, and now the 

recovery is had againſt Tenant in tayl, for the remainder here is 

out of him by the fne, and in the*'Gonitee;, and-the recovery doth 
not'diſprovethe intercſt before, for $'\Her..g. $0).12. recovery againft 
Tenant in tayl who dieth before/exerntionſued : And 44 Ed. 3. re- 
covery of the rent is not a recovery of'the homage, unleſs it be by 

title : And here there is not any recompenſe to-him-inthe remain. 

- der 
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der, and therefore there will be a difference in'this cafe, and where 

there is a recompenſe , fol. 7. Her. 6. if a perſpngrant an Annnity £1iy for 
for Titkes, it is good, but if there be a »omw:ne pen, it is not good ; Mo = ' 

and 7 {:b, Af. an Annuity granted untill he be promoted to a bene- W 
fice, it ought to be of as great value as the Annnity, and 26 Eaw. 3. p,,niwn E 
the Church ought not to be ligitious ;and 22 Ed.3. two men ſeiſed benefice. ; 
in Fce-fimple exchange for their lives, &c. and 14 Hey. 4. the Kin | 
may granta thing which may charge his people without, &c. And Rent for « re- 
44 Ed. 3. rent granted for a releaſe by Tenant in tay], is good, and leaſe. 

ſhall bind and charge his iſſue. And ſo he ſeemeth that the Avowant 

ſhall have return. almiſley to the contrary.; For firlt it hath been in. 
held, that the charge at the beginning is go0d,aud ſol hold the Lay, _ 
bnt how, or in-what manner, that is the queſtion. 38 Ea. 3. If Tenant Charge contian- © 
for life be, and he in reverſion grant a rent charge , it is good ; but gent. I 
it ſball be quando acciderit.. 33 lib. Aſ.% 5 Ed.q. fol.2.6. But this caſe 

is out of the Books remembred ; for there the remainder nwnquan 

accidit, and therefore ſhall never be charged ; for as I hold when he 
in remainder chargeth, he chargeth his future poſſeflion, and not his | 
preſent intereſt; for if a Sci. fa. ſhould ifſue to execute this remain--$ci fa.de rem. 
der, he ſhall demand the Land, and before the remainder falleth he Yiew. 
hath but quaſi jus, which is not corporall, neither ought it to be ==": "opq 4 
put in view in Afiiſe ; and 21 He.6. 4, Tenant of the Land ſhall At- Privrin 

torn upon the grant ofa rent charge; and 33, Ed.z.Priority ſhallhold _ ** 
place when the remainder fall eth, and not when it is granted, 17 Ed. 

2.and Dyer Ty. 23 Eliz.pl.1i. Then, Sir, whenthe foundation out of 

which the rent is iſſuing is gone » the rent is allſo gone ; and there- 8 
fore let us ſee what authority Tenant in tayl hath in the remainder. 's 
At the Common Law , there was no. Formdone in deſcender-or re- 
majinder ; andthe Statute of Y. 2.cap.1. provides but for two per-- 
ſons, viz. he in reverſion and the iflnes ; but Formdone in remainder 

is taken by the equity. 50Ed.3. If Tenant for life be, the remainder be ron 
in tayl to another, the remainder in fee tothe Tenant for lite, and pd, 
he makes waſt, Tenant in remainder ſhall puniſh-bim:; and Fireh. = 
nat br fol.193.4. Cui invita, by a wife which was Tenant in tay] upon z,7;,in d: 
the alienavion of her husband: And I think that if he in remainder remain. 
bargain his remainder that it is voyd; and he cannot” grant roano- 

ther that he ſhall dig in the ſoyl, for by; Hen.7. he in reverſion can- 

not doe ſo, 12 E4. 4. Recovery ſuffered ſhall bind- che iflue. 7 F4. 3. 

no attaint licth for him in remainder of a verdida given againſt Te- | 
nant forlife, then in this.caſc he in remainder cannot enter, and te Nu! attaint pur 
Grantee ſhall not be in a better eſtate than his Grantor, and then af tenant in rem. 
he ſhall never enter, fruſtra et illa potentia que nunquam reducitur in 
attum. The reaſon for the grant is _ may” for wh:n Tenant in cayl! 


dyeth without iſſue, he in remainder-fhall be in-by the arſt gite 
1n? 


Toyntenant- 
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Ward, in proof whereof j5 33 Hen.6.he-in remainder ſhall be in ward ; and 


in 11 Her.4. in Formdone in deicender, he ſhall fay that the pofſeſ- 
F _—_ fion was given to his father. Anda Prebendary cannot charge before 
- 10mg induction. But if two Jointenants be, and the one charge all, and 
"the other diſclaimeth, the charge is good from the beginning : And 
the Recoyerer here is not under the charge; for allchough he hath 
that eſtate which he in remainder ſhould have if Tenant in tayl had 
not alicned, yet is he'a meer ftranger;and in by another title, 10 Ed. 
3. If two Jointenants be, and the one charge, this is good,congitio- 
nally that he which chargeth (hall ſurvive. And if Tenant par auter 
vie charge and die, eccupars ſhall hold it diſcharged : So in this 
caſe; for he is not in of this poſſeflion. Moreover, there isa miſchicf 
if this charge be good 3: for then the Larid may be charged by two ſe» 
 verall perſons at once, which ſhall not 'be ſuffered ; but yer if ceſt#: 
qne uſe charge , and the Feoffees charge, both are good, for the one 
Charge per ceft. 1 by the Common Law, 23 E4.3, 10. 6b. and the other by the Statute 
que uſe & Law. So if Leflee for years charge, atid he in reverſion charge, and 
Feoffees. - after Leſſee for years ſurrender ,; *but this is in ſeverall reſpes, and 
Ch.per leſſee, & T put this caſe for Law, that ithe in the remainder bind himſelf in 
per mon a Statute Merchant, this ſhall not charge the pofleſſion. And if in 
on _— this caſe he will grant the rent over, none. ought to Attorn , and 
charge le poſſ. therefore voyd ; and Littleton ſaith, that he in remainder ſhall not 
No attornment. falfifie ; and 26 Hen. $. the Grantee of leffee for years ſhall not falfifie; 
Falſijying. for the nature of falfifying is properly to find a fault , wherefore it 
ſhould not be good ; and what fault can he find inthis caſe ? ſurely 
Succeſſor lie per NONE. 4 He. 7. 1. a. &20 Hen. 6. Abbor confefſeth an Afton , the 
confeſſion. Succeſſor is bound : And further, it is within the Statute of 27 E/. 
; for fraudulent deeds; and we need not to plead the covin ; for the 
Statute is generall, and vouched Wimbih caſe in the Commentaries 
Fraudulent OT I Ng; Pee TOI | ; T) 
faits, and ſo the ag whe maintainable. And after at the motion of the 
Juſtices the Defendant agreed that the Plaintif ſhould amend his 
Plea, and allege the Covin. Er adjornatar untill Michaelmas Term 
following, becauſe there were ſo many Demurrers hanging to be ar- 
gued in Trivity Termnext. But afterwards judgement was given a- 

gainſt the Rent charge. | , 


Charge per 


—_— 


Treſpaſs. BE” a | 

| Ing Hex.8.gave certain lands to Sir Edward Bainton,Knight,and 
Kon the heirs males of his body engendred, who had iſſue Andrew 
and Edward, and dyed. Andrew herwinds covenanted with the 
Lord Admirall Thomas Seymer, that he would convey an Eftate of 
thoſe Lands to himſelf for life, the remainder to the Lord Seywer in 
Fee; andin like mannerthe Lord Seymer covenanted co convey an 


Eſtate 
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Fate of other Lands & himſelf for life, the remainder to Andrew 
Bainton in Fee. Afterwards Andrew Bainton levycda Fine, and cxe- 
cated the eftate according. to the covenant on his part. Afterwards 
the Lord Seyaer , before performance of the covenant on his 
art, was attainted of High Treaſon, and all his Lands forfeited to 
King Edward the ſixth, who dycd without ifſuc, and the Lands de- 
ſcended to Queen Mary, to whom Andrew Baintoxn ſued by Petition, 
and ſhewed how ſhe had thoſe Lands to the difinheriſon of him and 
his heirs: and Queen Afar, by her Letters Patents, ex carte ſcientia, 
& ex mere mots, &c. granted to Bairmton all thoſe Lands and Tene- 
ments which he had covenanted to convey to the Lord Seywer, and. 
all reverfions thereof, in az ample manner as ſhe had them ; Er #/te- 
ris ex xberiori gratiaſna ſhe granted all reveriions, claims, and de- 
qe ad manus ſuas devenernnt ratione,&c. aut in manibus ſuis 

exiflunt, aut exiftere deberem. Afterwards Andrew Bainton levyed a 
Fine of, thoſe Landsto one Segar in Fee, and dyed withour iffue ; 
> 2ombs Baintow entred, and Seger brought his AQion of 

repaſs. 

Puckgring ] It ſeemeth that the entry of Edward Bainton is conge- 
ablc, and ſothe Aion not maintainable. Firſt let us ſee what pafſcth 
by this Grant of Queen Mary to Azdrew Baintow 3 and then whether 
a Fine levyed by Tenant in tayl, the reverſion being in the Queen, 
be a bar to the tay] bythe Statute of 4, Her.7. The firſt Fine as it is 
pleaded is not pleaded with proclamations, and therefore bur a dif- 
continuance, and remains but as at the Common Law. Act the Com- 
mon Law before the Statutc of Dow's condit ionalibus,a Fine levyed was 
a bar toall men; forall Inheritances were Feefimples, then by thae 
Statute it was ordained, Qued eſe por aitum, neg, foofamentum , of 
the Tenant in tay], the ifſue ſhould be barred. After which Statute, 
asI intend, the Law was ſuch, that when Tenant in tayl levied a Fine 
of ſuch a thing as tic might diſcontinue, and the Fine executed in 
poſſeſſion , allthough the words of the Statute were [pſs jure fit nullus, 
yet the iſſue was puteo his Formdone ;but if it were a Fine Execu- 
tory, then by the death of the Tenant in tayl the iſſue was remitted, 
and the Fine voyd : But now bythe Statute of 4 Hey. 5. the Law is 
made otherwiſe; and for that here it is to be granted, that he can- 
not diſcontinue the cftate tay], becauſe the reverſion is in theKing , 

as it was now lately adjudged inthe Exchequer in the caſe of Gile: 
brand, ergo, here the eftate doth not paſs to the Feoffees by the firſt 
Fine, when he took an cftate again to himſelf for life, the remainder 
tothe Lord Seymer in Fee, but a Fee fimple determinable, then when 
the Lotd Seymer was attainted, Queen Mary had ſuch an cſtate as 
the Lord Seymer had, which was a Fee determinable , and ſhe had 
another Fee abſolute in jure Corone : Aﬀer when he ſucd by Pe 

| (CG ) tition 


, 


j | | tition he did rotſhew tothe Queen what eftate he had, nor what e- 
fate the Queen had, but rhat ir wasto the difinherifton of him and. 


his heir: : 
jp & integre as hc had iu, oras it came to her by the At of Parliament. 
| ot And 1 think when the Queen gives by generall words, ſhe doth not 
tj give any ſpecial Prerogative : And for that 8 Her. 4.tol.z: A grant 
| to the Biſhop of Lerdox to have caralle, &'c: and 9 Elez. 268. in Dyer, 
[ the caſe of the Dutchy of Cormwall, & $ Hen. 6: the King pardons all 
| Felonics,this is no pardon of the Outlawry, and eſpecially when the 
| ; 
; 


then the Qui:-en grants rever/ſionem inde adeo plexe libere 


Queen hath two intereſts it ſhall be conſtrued beneficially forthe. 
| ' Queen, as 9 Edw. 4. Grant of an Office where the Grantee wasno de- 
| | nifon, ſee there Baggots Afliſe, and 38 Hen.6. the King grants Land to 
if! 3.8. for the life of himſelfand F.D. and after on the reverſion up- 
i i on the life of: one of them. And further. the- cafe in Djer, where. 
! Queen Mary grants in Manerinm de Bedminſter in Com. Somerſet,s. 13; 
| h £/.tol. 306.4. Then, Sir, the Patent is, that the Queen imtendens dare 
[if co17 rum remedinm in premiſſis , &e. and when hetueth ro the _— 

ir. Petivign cortary by Petition, all ticles ought to be. in the Petition, 3 Hew.7.&1 H.7.2 
W % Latin caſe,the caſe of the corody,and this is in nature ofa Petitton,8 
ME therfore ought to be certain, then the Patent is, Er wlterins ex wberiors 
WG. gratia ſua conceſſit omnes reverſiones que ad 'mangs ſua devenerunt ratio- 
nl 47 #e attys Parlamenti, &c. ant in manibus ſuis exiffunt , vel exiftere de- 
k _ berext, Fc. and they are not to be expounded. fo largely,.as to make 
Mr | the reverſian to p 4 ; for if thoſe words, ratione, &c.. were before 
Ml ad manus ſnas,&c, orafter is manibu ſuis exiſtunt, then it cannot be 

intended but the reverſion ſhall not paſs to Bainres. Now when i» 

manibus ſus exiſtunt come after theſe words,yatione,&e.for references 

arc to be intended according to-themeaning of the parties,29 {ib. Aſſ. 

& 14 El:z, Dyer.Deviſe-of MAcres;excepe a Leaſe for zo years: And 

thoic words, aut exiſtere deberent, ought to have ſome relation, ergo, 

it ought to be intended, que manibus ſwisexiftunt ratione attintfs. 
re,&Gc. and this will not make any grant of the reverfion. For the 
mcaning of the Queen was , becaufe Bairtex had no recompenſe of. 
the other Lands, to give him theſe, for no uſe was in him by the co+ 
. venint of Seymer, as itis agreed 1 Marie fol: 96-ſo nothing paſſed 
but that which was inthe Queen by reaſou of the atteynder of Sey- 
mer. For the other matters ; I think-that A.” Bayster is not Tenant 
in tayl by the grant again; but admit him ſo, yet he cannot diſconti- 
. nye,, neither ts h: bound by the Statute of 4 Hew. 7. for the Statute 


References. 


Devije. 


Ns.uſe. 


doth not Exrend. but to ſuch things which are touched by the Fine,& 


_ things whichare not touched doe not-paſs , as-Commons , Rents, 
c—_—_ Wayes 5 Cc. By. F-nes, 323. ZO Hey. 8. fol. 29. And it hath been 


Foſtoa f ſoit ;en adjudged in Sawders cafe, 21 Eliz; that Leſſee for yeares need not to 
2, * makeclaim within five years, and. vouched the opinion of Br. tit. 


Fines: 
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Fines 12 1.accordingly, that the iſſue ſhall not be barred. And as the 
King is privileged, ſo are his poſſeſſions, allthough that afterwards 
they come into a ſubjeA&s hands. And where one hath a ſpecial Grant 
allchough a general Reſtraint come after, if bc, dge nat ſpeak ſpeci- 
ally of this, the Grant ſhall be good in many caſes, as 19 He». 6.fol. 
62, the Parſon of Edingtors caſe, Br. Patents 16. and the caſe of the 
Abbot of Walrham, 21 Ed. 4.tol.44-Br.tit. Exemption 9. & in19 Hes. 
8. it was doubted if the iſſue of a common perſon ſhould be barred , 
ergo, the ifſuc in tay], the reverſion being in the King, is not barred. 
And the Statute of 32 Hem. 8. is generall, as wcll for thoſe which 
were of the gift ofthe King , as others ; and: therefore afterwards 
there was another Statute made, which excepted thofe which were 
af the gift of the King, as i t was before the Statute of 32 H.8. and it 
was a vain thing to make this Statute of Exception, if ie were a bar 
before by the Statute of 4 H.7.And for authority I have a report de- 
livered me bya Sage anticnt in the Lawgthat in 16 & 17 Elin Jacksovs 
caſce,where Lands were given in tayl, the remainder to the King in 
fec,the Tenant in tayl levycd a fine after the Statute of 32 H.$. by the 


G ener all Te 


ftraint, 


opinion of the Court,this was a bar, but the Court then ſayd,that 0- Difference per 
therwiſc it ſhould be if the reverſion were in the King, as our caſe is, enter rem.gy 
wherfore ſecing there is neither diſcontinuance,nor bar inthe caſe his reverſion in le 
entry is congeable, and the Aion not maintainable. 'almiſley to RY: 


the contrary ; [ will agree that it is not any diſcontinuance , 
yet he may admit him our of poſſeſſion if he will, as in 18 Ed. 
3. Where Tenant in tail, the Reverfion in the King, makes a Leaſe for 

ife, and hath ewo Daughters and dicd, and Leffec for life wasim- 
pleaded, and upon his default the two daughters prayed to be recci- 
ved, and ſo they were; and as me ſecmeth the Petition made by him 
to the Queen, ſhall not prejudice or hinder the Grant, exmwero mots , 
and youched: 3 H.7.tol.s. the Priors caſe. Note that Packering then 
ſaid privily toShwttelworth,is not the book contrary to that which he 
hath vouched? for he vouched the Book contrary to that which Puck- 
ering had done before. Shutte/lworth}) No, Sir, bm the record is con- 
trary tothe Book,qu-d nota, and when ſhe granteth ex certa ſcientia, 
it ſhall be eaken bencficial tor the party, i H.7.13. onnia debita releafed 
co the Sherif, and 29 E4.3. the King ſcifed the lands ofa Prior alien, 


Ge. and there is a difference berween the caſes ' put, and this p;p,,,,.. .., 
caſe ; for when the Queen makes a Grant, all matters of intereſts may o1'y "naF 
paſs by the worde,but matters of prerogativezas in the caſes put by my & prer-g2tive, 
brother Puckering.cannor-paſs,for they are not within the word:,bur Touts dr +; 
intereſts are. To that which hath becnſayd, that he was not ſeiſed of I!" 
any cſtate tay], this is not any argument ; for it hc hed three rights, pop 


by the Fine all are gone and rafſed to the Conitcs ; 
| be difleiſed, or diſcontinue, and ther: tevy a Fins, this is bo 
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tition he did notſhew tothe Queen what eſtate he had, nor what e- 

fate the Queen had, but that irwasto the difinherifton of him and 

bis heirs ; then the Qucen grants rever/ionem inde adeo plexe libere 

& integre as the had 11, oras it came to her by the AQ of Parliament. 

And 1 think when the Queen gives by generall words, ſhe doth not 

give any ſpecial Prerogative : And for that ® Hen. 4.fol.z: A grant 

to the Biſhop of Le:dow to have carall, &'c. and 9 Eliz, 268. in Dyer, 

the caſe of the Dutchy of Cornwall, & 8 Hen. 6: the King pardons all 
Felonics,this is no pardon of the Outlawry, and eſpecially when the 

Queen hath two intereſts it ſhall be conſtrued beneficially forthe. 

' Queen, as 9 Ed. 4. Grant of an Office where the Grantee wasno de- 

niſon, ſee there Baggots Aﬀliſe, and 38 Hen.6. the King grants Land to 

5.5. for the life ot himſelfand F.D. and after grants the reverſion up- 

on the life of: one of them. And further the: cafe in Djer, where. 

Queen Mary grants in Manerinm de Bedminſter in Com. Somerſet,c. 13; 

E/.col. 306.4. ThengSir, the Patent is, that the Queen imrendens dare 

co7rnum remedinm in premiſſis , &s. and when he1ueth ro the Queen 

Perivian cor5ary by Perition, all ticles ought to be.in the Perition, 3 Hew.7.& 1 H.7.2 
Latin caſe,the caſe of the corody,and this is in nature ofa Petitiongb& 
therfore ought to be certain, then the Patent is, Er wlterins ex wberior: 
gratia ſua conceſſit omnes reverſiones que ad mangs ſuas devenernnt ratio- 
#e aitys Parhamenti, &c. ant in manibus [uis exifflunt , vel exiftere de- 
_ berent, Fc. and wee are not to be expounded. fo largely,.as to make 
the reverſign 0; as ; for if thoſe words, ratione, &c.. were before 
ad manus ſnas, fc, orafter is manibus ſuis exiftunt, then it cannot be 

intended but the reverſion ſhall not paſs to Bainrew. Now when i 

References, manibas ſus exiſtunt come after theſe words,yatione,&c.for references 
Dewije. are to be intended according to-themeaning of the parties,29 /{:b. Aſſ. 
& 14 Eliz, Dyer.Deviſe.of allAcres,except a Leaſe for 3o years: And 

Ke, words, a#t exiſtere deberent, ought to have ſome relation, ergo, 

it ought to be intended, que 1 manibus ſwisexiſtunt ratione arcontls. 

re,7c. and this will not make any grant of the reverfion. For the 


mcaning of the Queen was , becaufe Baintex had no recompenſe of 


Newuſe. . the other Lands, to give him theſe, for no uſe was in him by the co- 
. venint of Seymer, as itis agreed 1 Marie fol: 96: ſo nothing paſſed 

but that which was inthe Queen by reaſou of the atteynder of Sey- 

wer. For the other matters ; I thinkthat A.” Bayntor is not Tenant 

intayl by the grant again; but admit him ſo, yet he cannot diſconti- 

. nye,. neither 1s h: bound by the Statute of 4 Hew. 7. for the Statute 

_ doth not Extend. but to ſuch things which are touched by the Fine,$ 

_ things whichare not touched doe not-paſs , as-Commons , Rents, 

Claim per leſſee Wayes, fc. By. Fines, 323. 3o Hey. $.fol. 32.. And ithath been 


- fp rag adjudged in Sanders caſe, 21 Zhe. that Leſſee for yeares need not to 
Fe * makeclaim within five years, and. vouched the opinion of Br. t#. 
; : : | Fine 
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Fines 12 1.accordingly, that the iſſue ſhall not be barred. And as the 


King is privileged, ſo arc his poſſeſſions, allthough that afterwards 
they come into a ſubje&s hands. And where one hath a ſpecial Grant 


allchough a general Reſtraint come after, if he.dge natſpeak ſpeci- =: 


ally of this, the Grant ſhall be good in many caſes, as 19 Hez. 6.fol. 
62. the Parſon of Edingtors caſe, Br. Patents 16. and the caſe of the 
Abbot of Walrham, 21 Ed. 4.tol.44.Br.tit. Exemption 9. & in 19 Hex. 
8. it was doubted if the ifſue of a common perſon ſhould be barred , 
ergo, the ifſuc in tay], the reverſion being in the King, is not barred. 
And the Statute of 32 Her. 8. is generall, as wcll for thoſe which 
were of the gift ofthe King , as others ; and: therefore afterwards 
there was another Statute made, which excepted thoſe which were 
af the gift of the King, as i t was before the Statute of 32 H.S. and it 
was avainthing to make this Statute of Exception, if it were a bar 
before by the Statute of 4 H.7.And for authority I have a report de- 
livered me bya Sage anticnt in the Lawgehat in 16 & 17 ELin Jeckgovs 
caſe,where Lands were given in tayl, the remainder to the King in 
fec,the Tenant in tayl levycd a fine after the Statute of 32 H.$. by the 


opinion of the Court,this was a bar, but the Court then ſayd,that 0- Difference per 
therwiſe it ſhould be if the reverſion were in the King, as our calc is, enter rem.g4y 
| wherforeſecing there is neither diſcontinuance,nor bar inthe cafe. his reverfion in le 
entry is congeable, and the Aion not maintainable. Falmiſley to RY: 


the contrary ; [ will agree that it is not any diſcontinuance , 
yet he may admit him our of poſſeſſion if he will, asin 18 Edw. 
z. Where Tenant in tail, the Reverſion in the King, makes a Leaſe for 
ife, and hath ewo Daughters and dicd, and Leffee for life was im- 


| pleaded, and upon his default the two daughters prayed to be recei- 


ved, and ſothey were; and as me ſecmeth the Petition made by him 


| to the Queen, ſhall not prejudice orhinder the Grant, ex mers mots , 


and vouched: 3 H.7. tol.s. the Priors caſe. Note that Pxckering then 
ſaid privily toShwmttebworth,is not the book contrary to that which he 
hath vouched? for he vouched the Rook contrary to that which Puck- 
ering had done before. Shattelworth} No, Sir, but the record is con- 
trary tothe Book,qurd nota, and when ſhe granteth ex certa ſcientia, 
it ſhall be eaken beneficial tor the party, i H.7.13. omnia debita relcated 
to the Sherif, and 29 = the King ſcifed the lands of a Prior alien, 


&ec. and there is a difference between the caſes ' put , and this Pile 6 
caſe ; for when the Queen makes a Grant, all matters of intereſts may e's "ay 
paſs by the worde,but matters of prerogativezas in the caſes put by my 7 prer-g2tive, 
brother Packereng.cannot- paſs, forthey are not within the word:,bur Touts dr '+; 
intereſts are. To that which hath beenſayd, that he was not ſeiſed of I! 7" 7 

any eſtate tay], this is not any argument ; for it he had three rights, plu 
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otherwiſe it is of a recovery; for that is no bar, but of an cflate 
tay!. And as to the caſe of Sawnders, that leſſee for years need not to 
makeclaim, the caſe was not fo,but the caſe was ofa leaſe inreverſi- 
on,and he had never centred, and therefore it was but as a common,or 
a rent; but if itbe a leaſe in poſſeſfion, he isbound, as in Zowches 
caſe. Then becauſe the King is in poſſeſſion, it hath been ſayd that 
it is no bar ; but thisſeemeth to be no reaſon ; for the Statute began 
with the King, and the Preamble ſeemeth to induce it ; and the 
third, ſaying of the Statute, is by force of any gift in tay], ſo this 
is generall : And becauſe he cannot diſcontinue,therefore can he not 
makea bar? Nox ſequitur : For he cannot diſcontinuc, and yet a 
Fine levycd is a good bar; and the Statute of 32 Her.8. doth not 
impair this opinion, but it was to take away the doubt moved in 
29 Hen.$. Allthough indeed the Law was allwaycsclear in the caſe, 
as it was agreed by = the Judges in Stowels caſe ; and the words 
of the Statute of 34, Hey.$. that the recoverics ſhall be no bar, doth 
Not extend bur to the words going before, as in the caſe in Dyer, 
that a man had not done any at but that, &'c. And the Queen in this 
caſe hath not any prejudice ; for ſheſhall haye the rent with the re- 
verſion: And as for Jacksons caſe 3 that maketh for me ; ſor the 
queſtion of the caſe there was, that the remainder ſhall be gone, and 
we ought not totake regard to that which is ſayd indire@ly in the 
caſe, butthe point of the Judgement is the matter ; and for autho- 
rity it is dire& in Dycr, fol. 26.pl. 1. and therefore ic ſeemeth that 
the cntayl is barred ; and ſo the ation maintainable. Anderſon] You 
have wal argued, but for any thing that Iſcc , none of you ſhall 
have the Land; for the Queen is deceived in her grant, and therefore 
the Patcnt is voyd, and then it ſhall be ſeiſed into the Queens hands: 
And therefore you had beſt to be adviſed, and we will hear what 
can be ſayd for- this point at another day. And note , that it was 
ſayd by the J uſtices, that if a man recover in a Writ of forcible en» 
ery, upon the Statute of 8 Hey. 6. by confeſſion, or by default,he ſhall 
recover his treble coſts. 22 Hew.6.57. 


—_— 
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Ne Colgate brought a Replevin againſt Blyth.who avowed the ta- 

king, and thereupon they were at Iflue in Kent, and the Ju 
found a ſpeciall Verdi&. The caſe in cffe& was this; Husband and 
Wife are ſeiſed of Lands in right of the Wife: And ſhe by Indenture 
in her own name agrees that ja Fine ſhall be levyed , and limits the 
uſes by Indenture. After the Husband by another Indenture agrees 
that a Fine ſhall be levied, and limits other uſes, and afterwards a 
; Fine is levied by them both 3 now whether the uſes —_ b hy 

usban 
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Husband ſhall bimthe Land of the Wife in Perpetuity , The Jury 
prayed the adviſe of the Conrt, &c. For if they be $0 » they found 
tor the Plantif, if not, then they found for the Defendant. Shwt#le- 
worth Serjeant] It ſcemeth that Judgement ſhall be given for the Plan- 
tif; For the uſe limited by the Husband, ſhall be a good limitation in 
Perpetuity, and firſt the Wife only cannot limit any uſe, for her As xent ch. 
are of no Validity. And therefore ifa Wife grant aRent charge, or Leaſe per ſeme 
make a Leaſe, and the Grantce enter, this is a Difſeitin, & 43. Ed. © 
3.Decds given by a Feme Covert are void. & 17. lib. 4. a VVitc Ie- pju, exemmry 
vies a Finc Executory, ſ#r grant & rexder, as a (ole Woman, andaf- executed. 
ter a Scire fac. Is brought to Execute this Fine, the Husband ſhall cx- per feme covert, 
tort the Execution, and if it were a Fine Executed , then it is a 
Difſeifin to the Husband. For an uſe is a Declaration how the Land y,,, 1 
ſhall continue in Perpetuity, and the Feoffecs are nothing but Inſtru- WY 
ments, or Organs to convey the uſe, for the Land yields the uſe and 
not the Feoffees; then when the Wife which is under the Power of 
her Husband, limits an uſe, this is void , for I hold for Law, if an ,;,. Oe: 
Infant limit uſes, and aftcrlevy a Fine, and do not Reverſe it during jnfa; _ - 
his Nonage, yet the limitation ſhall not bind him, and ſo of a man 
you compes mentis. And ſoit was ruled inthe Court of Wards, where Nox compes 
2 naturall Ideot made a Declaration of uſes, and levied a Fine accor- mentis. 
dingly, that yet it ſhall beto the uſe of himſelf. And then in our caſe [40 natarall, 
the Limitation by the Wife cannot be good , but her Will depends 
upon the Will ofher Husband, and the expreſling of the uſe by the 
Husband ſhall be good. For if an Eftate be made to a Wife,if the Hus- ; 
band ſeaven years after agree, it is good, and ſo it is of a Diſſeifin to EfR«te,diſeiji., 
a uſe, ſo ofan Aſſumpfit to the Wife, 27 Her. 8.fin Jordans caſe, & 1 5 Nurſe 24/ 
Hen. 7. in Doves caſe, andin a Precipe quod reddat, the default of the ".. —_ 
Wife ſhall be the default of the Husband, becauſe ſhe is Compellable 
to the Will of her Husband by the Intendment of the Law.21.4ib. 4f. Default del 
A man feiſed of Land in Right of his Wife, makes a Feoffment in #*"*: 

Fee, and would have made Liveryybut the Wife would not agree to 43 
the Livery, yct notwithſtanding the contradidion ofthe Wife » the mY ecu 
Livery was Adjuged good. $& 33 Her. 6. Husband and Wife are 
Plantifs inan Afiſe, and the Husband would Profecute, but the Wife ,,,, ſuite del 
would be Nonſuite , the aft of the Husband ſhall be accepted, and feme. 

the a& of the Wife rejc&cd. So ifthe Husband will make an Attourny 

and the Wife wil difſavow him,yet he ſhall betheir Attourny.And as 4ttourry, 

I think this Limitation by the Husband ſhall bind the Wife in perpe- 

wity:For ifthe Husband make a Leaſe of the wifes Land for 190 years, 

che Wife may avoid it after his death; bur if after they both Levy a £2 A 

Finc,the Leal? ſhall be good forever, And 11 Hern.q4.He in Reverſion, Differen, wes 

and one which hath nothing, Levy a Fine, & quid jars clamat ſhall Furis c1m;:, 
be brought againſt them both. And as I conceive it , itſhall be | 

(C3) counted 
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counted her folly, that wil! ::ke ſuch a Husband as,will Limit ſuch 


a" tog uſes. For ifa Wifc hath an Eſtate in Land , upon condition for not 
payment of Rent that the Feoffor ſhall reenter, it ſhe take a Hugband, 
which doth not pay the Rent,whereby the Feoffor or his Heires rcen- 
ter;the Eſtate of the Wite is utterly defeated. And in 4 Ed.2.A woman 

Ceſſevit. Tenant takes a Husband, who ceaſeth by twe yeares, whereby the 


Lord bringcth a Ceſſavit, and recovercth the Inheritance of the Wife, 
ſhe ſhall be bound. And this appeareth in Firzh. in Cu invita. 21. 
And it ſhall be ſo if the Wifc hath but a Frechold, as it is in 3 Ed. 
Waf, 3. A woman Leſſee takes a Husband, who maketh Waſt, whereby the 
Land is recovercd, and 48 Ed. 3, fol 18. Husband and Wi ife ſell the 
Land'of the Wife, this is onely the ſale of the Husband ; bur if after 
they Levy a Fine, this ſhall bind the Wife. And or expreſs Authori- 
ty it is the caſe in Dyer,fol.290.4.fpl.2. And ſoit is a Common cate if 
a man ſciſed of Lands, takes a Wife who hath a Jointure in his 
Land and he makes a Limitation of uſes, and after they both Levy a 
F ine, this ſhall be the Limitation by the Husband , becauſe it ſhall 
be intended that the Wife conſented, if it doth not appear to the con- 
trary. Whereby the Declaration of the uſe here by the Husband, 
ſhall be good to bind the Wife, and therefore Judgement ought to 
be given for the Plantif. Fenner tothe contrary, for here the Inhe- 
ritance is in the Wife, and where the Husband limits further than he 
hath Authority, there the Law ſhall make a Declaration of the uſes, 
for the Husband cannot Liniit uſes of that which he hath not, 21 Ed. 
Arteynder del 3- A man takes a Wife ſciſed of Lands in Fee , and before that the 


Foynture, 


feme, Husband was intitled to be Tenant by the Curtefie, the Wife was at- 
tainted of Treaſon, the Land ſhall be forfeit ; and 44 Ed. 3. He ſhall - 
—_— not make Homage , before he be intitled to be Tenant by the Cur- 
on ani. 


tefie. 12 K. 2. Conuſans ſhall be made by the Bayley of the Husband 
inthe name of the Husband and Wife. And in this caſe the Coniſec 
is in, inthe per by the Wite , and Warranty made to the Husband 
ſhall inure tothe Wife; and 18 Ed. 3. A man ſeiſed of a Mannor in 
Villain, right ofhis Wife, to which there is a Villain regardant, the Villain 
Purchaſeth Lands, the Husband ſhall be ſeifcd of the Perquitjite in 
right of his Wite. And yet otherwiſe it is where a man is Leſſeefor 
years ofa Mannor, to which , &c. For he ſhall be ſciſed of the Per- 
quiſite in his own Right. 12. 4b. Af Ithe be Divorced , his Eſtate is 
gone. And I agree to the caſe, put by my Brother Shxr. Where the 
Husband makes a Leaſe for years, and after he and his Wife levy a 
Fine, there the Leaſe ſhall be good, but if the Husband grant a Rent 
charge, and after he and his Wife Levy aFine, I do not agree that - 

this is good, for inthe firft caſe the Coniſec found one which had an 
Intereft in the Land, but not inthe laſt. Then, Sir, here the Husband 
ha:h no powerto Limit the uſe of the Land of his Wite to indure 
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for ever. 23 Her. $. The Feoffece to uſe at the Common Law, Li- fee «l uſe. 
mits an uſeto a ſtranger, this Deveftcth the firſt uſe, bur if helimir 

it to ceſts que wſe, then it 18 an ancient uſe, and not new. And ſo it 

is if Tenant for lite, and he in Reverſion levy a Fine, this ſhall be to 

the uſe of him in Reverfion. And ſo if two Joyntenants be'in Fee , ? Toymenants. 
and they limit ſeverall uſes, this ſhall be good according to their li- 

mitations for the Moities ofeither of them, and for no more. And it 

Husband and Wife levy a Fine to the uſe of the Husbands Sonne, yet pj; gel baron; 
this is to the uſe of the Wife, but if he be the Wifes Sonne allſo, then 
this is a good conſideration, and the uſc thall be accordingly. And 
theſe caſes I'put ts this intent , that when aman limits an uſe which 
is repugnant, or further than he hath Authority, the Law (hall make 
a Declaration of the ſame uſe,for Bra#or ſaith, Neme poteft ad alterum 
plus jnris tranferre, quam ipſe habet. And 1 take the Law , if Husband- 
and Wife levy a Fine of the Lands of the Wife ,- and render back to 
the Wife in Tail,. and the Husband dye; and the Wife diſcontinue, ,.. , ., , 
that this isnot a Purchaſe of the Husband within .the Statute of 11 ;,,,e, j.1 feme 
Hes. 7. And fo it was here adjuged in 18. of Eliz. in Alexanders caſc. Oue rneder al 
And IJagree to that which hath been ſaid, that the Wife only cannot feme en tail. 
limit uſes; but becauſe the Jury hath found for rhe Defendant, if the 
limitation by the Husband be not good ( as I think it is not ) then Conceſſum.: 
Judgement ſhall be given for the Defendant. Adjernatwr. 


Uſe repugnant. 
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\ \ F 1lliam Knight,as Leſſee for years to Sir John Forteſcne and Rich. p;.ft. fu 
Thikftou Gemtledian, brought an Funk aryec __ againſt Wjol. Jon 

Brech, of one Meſnage with the Appurtenances in Themilftreertiin the: 

Pariſh 'of St. James Clarkewwell, the Defendant pleaded not guilty , 

and the Jury appeared at the Bar, and Evidence given on both fides; 

And atthe length the Plantif Demurred in Law upon the Evidence 

given for the Defendant, and thercupon the Jury were diſcharged. Demurrer a! 

And now Gewady the Queens Serjeant came to the Bar, and demanded evidence 

Judgement for the Plantif, and reherſed the caſc in this ſort. The The caſe: 

Prior of NO of Jeruſalem in England by deed Indented, A. 29 

H. 8. Deviſed a Meſuage called thehigh Houſe, 13 Cotages, one Sta- 

ble, and 14 Gardens,for 59 yearesto one Cordall, rendring 5.1, 6.1. 

11,4. viz. For the 13- Cotages, iij. ]. And for the high houſe 

xiiij. f. and forthe Stable-xx.f. and for, &c. And if it happenthe 

Rent to be behind by three monthe, then the Prior to reenter ; after 

by an a& of Parliament, A». 3 1. H#. $. the Priory was given to the 

King, and hee Veſted in aftuall Poſſeſſion thereof, with all Conditi- 


-ons and Covenants &c. as the Lefſorhad. Afterwards - the King 29. 


Sept. An. 36.jby Letters Patents gave the Siibleto the ſame Cordal, - 


and 
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and one H. Ade in Fee, and the Reverſion of the other Parcells 

deſcended to the Queen which now is, whercupon 8 die Mii, An.23. 

Ifſucd a Commiſſion out of the Exchequer to enquire, fi predit?. Cor- 

dall & afſign. ſui perimpleviſſent & performaſſent omnez conventiones & 

promiſſiones, fait. & reſervat. ſuper preditt. Indent. dimiſſionis & pre- 

wiſts faft; Fc. And the Commiſſion was retourn'd in Aichaehnas 

Term after, and it was found that the four uſuall Terms in Londeu 

are the Feaſts of St. Michael, the Birth of our Lord, the Annunciati- 

on, and the Birth of St. John Bapt:ft, for the Rent way to be paid, «ad 

. quatuer terminos Anni infra Civitatem London uſuales. And turther b 

mm #11" the ſame Iury,being a lury of Middleſex, it was found that 37.1: 5: . 
: ob. Part and Parcell on eſaid Rentywere behind not paid, by three 
Months next after Micheelmas laſt paſt before the taking of the ſaid 

Inquiſition. Cordall made Burnell his Exccutor , and died. Brxell 

granted all the Term to Brech the Defendant. Afterwards the Queen 

5 Auguſte An. 23. ( which was before the return ofthe Inquiſition) 

and before any Entry or Seiſure made by her, or by any other, to 

her uſe grantcd the high Houſe te Sir John Forteſcue and Thekſton in 
Fee, n—_ they entred upon Berch and made the Leaſe to the Plantif 
for three ycares, &c. And firſt it is to be confidered ifthey be ſeverall 

Several Rents, ENS In this caſe or no 3 becauſe heſaith, vis. For the high houſe 
Conceſſum per 14-1. &c. For that I take the Law tobe very ſtrong, that, they be ſe- 
Feener, Redes, verall Rents, for allthough that he faith firſt, requiring 5. 1. 6. C. 
xj. d. which is an cntirc ſumme, yet when he ſaith afterwards, for 

the high Houſe ſo much, and for the Stable ſo much, &c. This ma- 

keth a ſeycrance, and for that I will remember the caſc in Dyer, fo. 

Feoffinent per 308, ſoI bold the Law, ifa Feoffment be madeby two, rendring 
dexx. XX. |. a year, viz. x. 1]. to the one, and x.1. to the other , theſe arc 
ſeverall Reſervations; but becauſe I hold the Law clear in this point, 

I will ſpeak no more to it. Another matter is when the Commiſſion 

ifſucth to enquire of all Covenants and Promiſes conteined in the In- 

Conc. per denture to be performed by Cordall, if the finding by the Jury bo con- 
Rodes. _ teined within theſe words , o—_ and Promiſes, &c. And I 
—_— think they be; for if a man make a Leaſe to one for years, and if 
proviſps., ” Ithappenthe ſaidRent ro bebchind, that then it ſhall be Jawfull to 
the Leſſor to reenter, as I think this is a Proviſo for the Rent; ſo 

the caſe in 22 Hem. 6. A Leaſe was made for years, rendring Rent, 


Rent «an ggree- . 2 
4” the Leſſee is bound to perform all covenants and agreements ; if he do 


ment, 


Cooceſſ. per Not pay the rent the obligation is forfeit ; for the payment of the 
Fenner, rent is an agreement : So in this caſe the proviſo doth extend to the 
paymene of the rent. And as for the exception which was taken , 

viz, That the Jury find that 37 {. of the rent was behind, and doc nor 

ſay cxpreſly,for the houſe which is now in queſtion,I hold thata vain 

exception ;for when they have found that more was behind than = 

which 
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which was now in queſtion, allthough that it be in generality , yes 

it is good for the particularity; and for that matter I could remem- 

ber many caſes, but I will not doubt ofa matter (as I think) without 

doubt. But for the condition , which is the great matter of the caſe, 

Firſt, the condition is veſted in the King, by the expreſs words of the 

Statute and,asI think, grant of parcell ſhall not extinguiſh the whole (vs. 
condition. In the caſe of acommon perſon the condition ſhall be ut- 

terly gone, and fo are our Books ; otherwiſe, peradventure, I would 

doubt of thatallſo ; but becauſe the Book is ſo, in Dyer 14 El:z. fol. 

309.1 will ſpeak no more of it; bur the caſe of the King differs from 

a common perſon ; for as he is the Head, and ſupreme Governour of ,,,, ,,..., 
the Commonwealth, ſo he is the ſuperior in Prerogatives and Prehe- the King. 
minences. 13 Ed.3.% 14 Ed.3z. A rentcharge granted tothe King, he rent ſeck; 
ſhall diſtrein for it in all the lands of the Grantor : and 8 Hep. 5. 

if a rent ſeck cometh to the King, he ſhall diftrein for ic, and yet it 

is called ſeck, becauſe no diſtreſs is incident thereto: And there the 

principall caſe was ofa Fieri faciar. & 2 Hen.7.the King ſhall not de- wo demand by 
mand his rent. But ithath-been ſayd, that becauſe conditions goto the King. 
the deſtrution and determination of eftates, that therefore they. ſhall ,., nd frift 
be trkcn ſtri&ly ; to which I agree ; but notin the caſe of -che King, te, OY 
as in Bro. Apportionment 23.% 168.and ſo are the preſidents inthe Ex- 
.chequer, it a man be bound in a Statute Merchant, andafter the Co- _ 

niſor enfeoffes the King of parcel of the land, and enfeoffesa ſtranger £9niſor enfeof- 
.of another parcel, and afterwards the Statute is forfeit tothe King /** te Roy. 
by atttainder, the King ſhall have execution againſt the other feoffee: 

And in many other caſcs the King is privileged, eſpecially in things 

entire ; For if there be two Coparceners, and one be in ward to the 

King , he ſhall have the entire preſentation of all. And inthis cafe, Entire preſen- 
1 think, that before the condition ſhall be deſtroyed, that the Patent #4: 

made to Cordall ſhall be voyd; for it is not ex certa ſcientia, & mers 

mots , but it is generall, and it was not the intent of the King to take 

away the intire condition : And allthough the King grants the re- 

verhon, yetthe condition which was once veſted in the King, as I 

think, remains in him fill ; for in 31 Edw. 3. an advowlon defcended 

to three perſons, and the youngeſt is in wardto the King, and he 

granted it to Queen Philiphis Wife, and ſhe granted it over to the Advoſon to 3 
Earl of Ar«ndell, who granted it to the eldeſt parcener, the Ghurch prcenors. 
became voyd, the King had the preſentation ; for when the King 

was poſſeſſed of the wardſhip of the youngeſt , he was intitled to 

preſent for all; and when he grantcd the ward over , this did not 

deveſt the title of the two eldeſt which was veſted in him before : ' 

and 37 Hen. 6. the Grantof the King upon a falſe ſuggeſtion is voy; ,. , / 
and in Littleton, he ſhall have account againſt Exccutors ; and yet the ſe ſuggeſtion 
Law is clcar, that an Aion of Account will not lie againſt Exccu- Account. 
tors z 


(15) 


tors;& ſo forall thoſe Reaſons Judgment ſhall be given for the Plain- 
Several reſer- Tf. Fenner to the contrary : And firſt, I agree that they are ſeverall 
vations. reſeryations;and ſo is the caſe which hath been remembr+-d in 8 Ed.z. 
A Leaſe was made of eight Acres of land, referving <i;ht ſhillings 
of rent, viz. for every Acre 12 d. this is ſcverall; and to that which 
hath been ſayd, that the condition is a proviſo, I deny that ; for a 
proviſo, as me ſeemeth, either is inthe affirmative, that a thing ſhall 
be done ; or in the negative, that it ſhall not be done ; but here it is 
neither direAly affirmative, nor negative, and therefore they have 
Agreement. found it without commiſlion ; bur T confeſs that agreement extends 

to rent, 22 Hey. 6.% 14 Hew.S. then the Jury which was of Medleſex 

have found the four uſuall Feaſts in Londox, viz.. 'St Johns, &'c. and 
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this as it ſeemieth they cannot doe, becauſe it is a thing in another 
County; eſpecially they being but an _ of Office. Further, they 

have found that 37 f. was behind at one Feaſt, and this is impollible ; 

for then the cntire rent ſhould amount to 7 1. And further, the Leſ= | 
ſors have purchaſed the reverfion, before the return-of the Inquifition |: 
and Commiſlion, and then the Queen cannot be intitled, becauſe ſhe |! 


hath notthe Freehold ; for it hath been adjudged herc, that if a man 
ſell his lands, and afterwards makes livery thercof, and after inrolls | 
the ſalc,. this ſhall not have relation to the date of the deed , becauſe 
it takes effe& by the livery which was before the inrolment : And8 | | 

. Edw. 3. A man attainted of Treaſon makes a feoffment of his land | « 
= 

f 
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Feofnin P* afier he is reftored, yerhe ſhall not have the land ; yet ifhe had not |Þþ 
made the feoffment, ke ſhould have been reſtored to the land with the | 
mean profits. Then if the King grants the reverſion, if be ſhall have | Þ 
the condition remaining,.and I think not ; for the King hath it by | 
expreſs words of the Statute, asthe Prior had it ;. and if the Prior | fe 


De percell de had granted parcell of the reverſion, the entire condition had been | : 
Reverſion, gone , and the King ſhall be inthe ſame caſe ; for Ceſſavit is given | h 
by the Statute of Weſtminſter 2. _ 21. eodems modo as in the Statute | ft; 

of Glouceſter, cap.q. This doth nor ly of an cftate tay], no more thana Þ® a; 

Ceſſavit by the Statute of Glonc. 8 Ed. 2. And ſol think Judgement MK ar 

ſhall be given for the Defendant. W an 
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SAGRERDADBDNND OED ) 


De Term.T rinitat. Anno xxviij. Eliz, Reg. 


I, 

-R8&9 <8 Odes Juſtice ] Judgement ſball be given for the Plaintif. 
o& Firſt, I agree that they are ſeverall rents ; and yet this 

SeELzS queſtion doth not goe to the overthrow of the Aion; 

I SN in proof whereof both great reaſon and authority is 

S>ScD copious : For ifthe Lefſor had cntred into parcel, this 

had nor ſuſpended the entire rent; or ifthe reverſion of parcel there- 

of were granted, this ſhall carry no more than that which is granted; 

(& ſoit washeld by the Juftices)when it was granted to Cordell. And Yarcel entred 
2 Hen.6. if | reſerve an-catire rent, and the Lefſee will pay but _ into, 

cell, &s. & 17 Ed.z. fol. 5 ay Sharde. & 11 Ed.3.lib. Af. If I make a 

Leaſe of two Acres, reſerving for the one Acre x. f. to me and to 

mine hcirs ; andfor the other Acre x.f. generally : And Dyer,fol. 308. 

b. & 29 Lib. Af. pl. 23. If three Coparceners be, and rent be reſerved 

for equality of partition, but one Scire fac. ſhall be brought; for it is 

brought but upon one record ; and Littleton pl. 3 16.but oneation of _. 
debt for Tenants in common, bur ſeverall Avowrics ; ſo I hold that 79 fac. 
they be ſeverall rents in this caſe, and yetbut one condition-: And 

for that let us ſec if by grant of parcel, the entire condition be gone. 

In the caſe of a common perſon, it isall gone, as it was adjudged 

here in Hill. laft, where a man makes a Leaſe for years, reſerving xx 1. 

for rent, and allſo a ſum in groſs of xxv 1. was to be paid to the 
ſame Leflor, upon condition, if the rent, or ſum in groſs were be- 5*" in grof, 
hind, then a re-entry to be made. Afterwards the Lake took an E- _ _ _ 
Rate back again of parcell of the term, the ſum in groſs was not payd, ws 
and it was adjudged that he ſhall not take advantage by the conditi- 

an; for when he took an eſtate back again, the rent was ſuſpended, 

and then for the ſum in groſs he ſhall not re-enter, becauſe the condi- 

tion was entire z but allchough that the caſe of a common perſon be 
ſo, -yet the Princſes caſe differs ; for ſhe ſhall have her Prerogative; Cond. entire. 
and for the Preheminence which the Queenſhall have, I referre you 

to the argument of Tuſtice Weſter is the caſe of the Lord Barkley : comen:. 
And that che Queen hall have her Prerogative in a condition, | will 


\ | cemember the caſe of the Abefſe of Sion, & 38 Her, 6. & 21 Hew. 7. 


the King may make a feoffment in fee upon condition that the Feot- Fraffinent in 
ice thall nag alien, and 2 Hen. 7, & 35 H.6., he may reicrve a rent to j:e wor cond, 
3 kranger 3 and 21 Ez. the Queen grants her debc to another , and #iſervetiar, 
© 31n realonabletimg will not oy” 26 Qnecn may tak? it 2» 

J2 ) | Fan, 


( 20 ) 


Grant of a debt pain, and may fke : And allſo Crawmers caſe, where King Her.$. gave 


ands to the ule of him for lite, and after tothe uſe of his Executors 
for twenty yeares, after he was attainted, the Qucen ſhall have this 
rent as arentcharge, and yetſhe had therevertion before. And in 
reaſon it ſeemeth the Queen may apportion her condition; for ifthis 
condition by the grant to Cordall ſhall be avoyded , four principles 
ſhall be overthrown ; for it is a principle That the King ſhall not be 
deceived in his grant. 2. tems, that when concourſe and equality of 
4 Principles for ities come together , the King ſha]l be preferred. 3. Item, inentire 
the King, things he ſhall have all. 4. tem, that his _ ſhall not extend to- 
ſeverall intents or purpoſes : For the firſt, if the King be decei- 
vedin the operation of the Law, his grant ſhall be voyd, as where 
he grants to a man and his heirs males, this ſhall be voyd.. 6 Hex. 7, 
relcaſe of all demands. 11 H. 7. 10. releaſe of all a&ion, and yet in 
thoſe caſes there is matter of intereſt and not prerogative , and yet. 
nothing paſſeth if ſhe be deceived. For the concourſe of title, 4 Ed.s. 
a man makes a feoffment in fee, ug_ condition that the feoffee ſhall 
2, not commit treaſon, after the feoffce collfſſhmits treaſon, the King ſhall 
have the land, & 44 Ed: 3. per Thorp, tenant of the King, &c.. he fhall 
have the rent again : And forthe caſe of the Lady Hales in the Co-. 


Rent charge 
after atteynder. 


To 
Releaſe ſeveral. 


mentaries, where landsdeſcend to a villain. For entireties, 44 E4.3.. 


3 the King and others give lands to a Monaſtery, tlie King ſhall be ſole 
The Kmg ſole Founder, 19 Hen.6. he ſhajl have the intirc obligation whiere the one 


ro | — is outlawed: and in 11 Hey. 7. & 2 R.3. two arc indebted to. 
Releaſe tothe Fhe King, and hie relcaſeth to one © them, then his grant ſhall_nor : 
oblige. inure to two purpoles, Baggots Aſſ. And ſo if theKing give lands'to his 


Filler? I hold the condition may well enough be apporttoned. Then for the 
third matter, when the commiſſion iſſueth to enquire of all coye- 
nants and proviſoes,if the condition be within thoſe words ; and for 
that point I think that the Plaintif ſhall recover ; for allthongh it be 
not within the words, yet the commiſlion is generall after ; but yet 


I hold: thar is within the words, 21 He». 7.tol. 37. per Finexx. IfT ler 


land for term of years, rendring, &c. I ſhall have dcbt or covenant 
at my cle&ion-:: and Dokerayes caſe, 27 Hen. 8.Provifo isa conditi- 
on, and fo it was held here in the caſe of the Lord Cromwell and An- 
drews. Then whenthe Jury found that 371.'5 d. ob. were behind, if 
this office be good orno ? and-in my conſcience that which'is good, 
{hall be taken for the Queen, and the reſt ſhall be yoyd ; for offices 
between party and party may be voyd for uncertainty, as the caſe is 


in Dyer, 3 & 4 Eliz. Office in Beverley, &c. fol. 209. Orthey may be. 


Proviiſe isa- avoyded for falfity,, M.Cnlpepper fol.100.b.Or for inſufficicncy, as in 
condition. my Lord of Leiceſteys caſe in the Comentaries,but this is only for the 


or Queen, and thereforc ſhall be taken favourably, and therefore 1 will” 


compare , 


viHllain,this ſhall be no enfranchiſment to him:So for all thoſe reaſons 
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( 23 } 
compare it toawerdi& where ſurpluſage is found, 3. Her. 6.:. Pleas 
adminiftravit, and the Jury found that they have more than Aﬀers. Smperp/ 

47 Ea. 3.the Jury found that he which prayed to be received had no- ;, , _ 
thing in the land, where the iſfue was joyned, whether the particular- : 
temant had a fee. And 39 Hez. 6.9. ſurpluſage in an Inquiſition, 

& 5 Hen. 5 fo). 2. Cobhams caſc, where they found a Divorce in Kent, Reſceit. 
&c. Allſo, Sir, Offices may be good for that which is certain and. /nqwiftion, 
voyd, for that which is uncertain,and good for the King, and not for 

a ſubjeR, Strexes caſe, in 15 Edw. 4. & 14 El. Office found after the. 

death of the tenant by the curtefic,& 29 H.$.Br.tit.Office devant Eſche» 

gr, 58. And if a commiſſion be awarded, .and the non , that de- Dyer. 

qu0 tenerny ignorant, then a melins inquirend..ſhall goe forth. ; but if 

they ſay, per que ſervicis ignorant, then nothing ſhall be done, but ir- 

ſhall be intended Knights ſervice, and ſo is the experience of the Ex- 

chequer. And here they have found that more was bchind, ergo, they- 
have. found that ſo much was behind, Quia omne majns continet in ſe 
mings.Then if this be within the Statute of 18 H.6. c.16.And itſcem- 
cth that ic is not; for that Statute as | think is but an expoſicion of $ 
H.6.and that ſpeaketh of Leaſes by Treaſurer and Chancellor,and for 
that (ce the caſe of the Duke of S»ffolk 3 & 4 Ph.& Mar. Dyer, fol. 14.5. 

And ſo Ithink for all theſe cauſes judgement fhall be given for the 
Plaintif. Peryaw Juſtice to the contrary... For the firſt matter, I agree 
that they be rents for the viz.here doth expound the matter,and 
when the viz. may ftand with the premiſes, then it is good, and- 0- Videlicet, 
therwiſe not, and for that the caſe in 17 /ib. Af. which hath been 
youched, and diſſeifin of one is not diſſcifin of the other rent: And face 0 
there is a plain difference between an annuity and a rent ſervice, be= ,yn cn an. 
cauſe for an annuity it is the book in 29 Edw. 3.fol. 51.8% 29 lib. Af. naity and a 
3 Parceners, and rent reſerved for equality of partition,&c. vouched rent charge: 
by Rodes; butif 1 grant.you x1f. out of my Mannor, viz, x {. out of 
parcel inthe tenure of A. and x f. out of another parcell, this is voyd; Rent limired 
for firſt there was a grant out ofthe entire Mannor,9 lib:Aſ.yet this is 7 of an intire 
one leaſe,& but one reverſion,& but one condition,& the condition is yh 
entire, and that is wel proved bythe expreſs.words. of the condition 
( totaliter reentrare) and this proved by Winters caſe in 14 El.and Raw- ,, .. 

{ns caſe adjudged, where the ſum in groſs was behind,the caſe youched Dyer. mY 

by Rades,.33 Her. 8. ina common perſons caſe it cannot be divided , Cond.is undevi- 

neither by ticle, nor by the a& of the party. If ſurrender be made of dable. | 

parcel], the rent. ſhall be:apportioned,. bes the condition-is utterly S*7ender of * 

gone : . But peradyencure it will be objeCted, that in17 Eliz. the 5,,,. 

condition there was divided, where he alicncd parcel}-with the con- * 

ſent of the Leſſor, and the other parcell without conſent, and in that 

the Leſſor entred forthe condition broken ; I grant this caſe, and yet. ,  _. 

this doth not prove that a condition may be appurtioned ; for the ,;* att 

(D3): reaſon 
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rexfon irvthat caſe is, when he made (ſuch a condition, the condition 
extended bits thar' which he alienied without licenſe , 'and tono: 


more, and fo Thold the Law where alcafe is made of twenty Acres, 


with condition, &'c. and parcell is evifted. And warranty at the 
Common Law cannot be - divided; for if two- Coparceners were' 
who- had warranty to detain, and they made partition, the one could: 
not vouch without the other, and therefore ſhe ſhould pray inayd, 
and then both to vouch Paramount, and ſo the Statute which giverh” 
partition berween Jeyntenants -ſaveth their warranty, otherwiſe it- 
were gone. Ando if two Joyntenants:make a leaſe for years, reſer-' 
ving rent upon condition, -and after they make partition ( as they' 
well may, having the reverfion and the frecho!d in them JI hold the 
Eaw clearly, that the onenor the other fhall enter for the condition' 
broken: Then. in the caſe of the King, Ihold the Law that it ſhall 
not be apportioned ; and yet I agree that the King ſhall have 
bis Prerogarives for his preſent lands and goods, he ſhall 
never have Prerogative when wrong' ſhall' be dene to- arry man; 
If the King have a Rent chagey and after Purchaſe parcell of the Land 
charged, it (hall be apportioned, '21 Hex: 7. he may well condition 
that his Feoffeeſhall not alicn; for in thoſe caſes there is no preju=' 
dice to others, but all thoſe caſes run upon other grounds. And in 
Bartlet s caſe, the King is bound by the Statute of dexis conditionalibus,. 
for it was a __ that the Donce at the Common Law ſhould alicn 
the inheritance, And this cafe as me ſeemeth is not within-the con- 
courſe of Title, as my Brother Redes hath argued , neithe? is the King 
deceived as hath beenſaid. For when the King enters, he ſhall be 
ſciſed in priſtine fatu ſwo, and this is a principall reaſon ir Finters 
caſe; & 16 Eliz,a perſon makes a Leaſe reſerving Rentzupon conditi« 
ongthat if it be bchind & lawfully demanded, that then he Gall re-cn- 
rer,after the reverſion cometh tothe King, he ſhall not make demand, 
I agree well thereto; the reaſon is, becauſe the demand isa thing 
which goeth to the perſon of the King, Then, Sir,the Statue is, that 
the King ſhall have it as the Prior had it, which is mcant of the cſtate 
and not of the perſon of the King : Then, Sir, it is impoſſible that 
the King ſhould have the land as the Prior had it, «t in prifiine Fats 
f#o, if he doe not utterly defeat the grant made to Cerdall ; then here 
the condition is gone, but not by any grant as it hath been moved, 
but by the operation of the Law + And 4g Ed.z, the King grants thay 
Lands ſhall be deviſableit is voyd, becauſe it is againſt the Law; and ir 
is againſt the Law, that a condition ſhould be apportioned, ergo,the 
King ſhall not apportion it. But admit this queſtion againſt me, then 
let us ſee whattitle the Queen hath by this commiſſion, Firft, the 
commiſſion is to enquire if Cordalthis Aﬀigns and Farmers have pers 
formed all covenants and proyiſoes contained in the Indenture ; as 
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for that I hold the law clcar that they bave authority,by thoſe words, 

to enquire of the condicion , but for other reaſons I think the Com- 

miſſion void. For the Commiſſion is to enquire per bonos & legales he- 

wizes de Com. noffro Mrdd. and it doth not appear here that the Ju- 

rors were of Middleſex, and therefore the inquiſition is not good. 

Further, they have found a thing in another County, and 'this they $evergyi oy ſpe- 
cannot find} but I hold that the Jury in one County, may find the ge- ſpecial finding. 
nerall iffue in another County. Allfo I hold that when rhe party can- 

not plead that which is the great matter of the Aﬀ@tion, they may 

find it in an another County becauſe the party cannot pleadeit, as 

in 9 Ed.2..indebt againſt Exccutors, &c.; ' And foritheſe reaſons 1 

hold judgement is to be given for the Defendant. | 


2, 
TIchard Heydon, Gentleman, demands againft Benjamin Ihorave, Miſpe-cital 
Gentleman, the third part of 40.-Acres of Land with the ap- ;» Lerreys 
purtenanccs, in three parts to be divided, in Sarrot in the County of parexce, * 
Hartford, as his right and Inheritance, and to hold of our Lady the 
Queen in Capsre, and Laics theEſples in the time of E4. the fixth , 
and that ſuch is his Right he offers himſelf, &c. And' the aforeſaid 
Benjamin put himfelf upon the great Aﬀiſe whether it be his right or 
no, &'e. And now the Aﬀiſe made by the four Knights appeared atthe 
Bar, S«agg Serjcant for the Plantif, wechallenge A. B. for that, &sc. Challenge. 


 Nelſenchief Prothonotary & all the Court,you cannor challenge, be- 


cauſe it was made by the four Knights , and the Afſiſe is now at the 

Bar. Szagg | well Sir, then we will -give evidence. Anderſon | for 

whom. are you? Snagg ]for' the Plantif. Anderſon ] then you ſball 

not give evidence firſt, for the Tenant affirms that he hath more 

right,and that ought to be firſt proved. Rodes and all the Court] Soirt ;,;1.,.. 

was here ruP'd five years ago in Newells caſe, and thereupon : 

Puckering gave evidence for the Tenant, that it was Parcell.of the 

Mannarof $erret, which Mannor the Tenant hath, and this was gran- 

xd by the Counſell of the Defendant. Andin conclufion upon the 

evidence given , the- Defendant would have had the Tenant to have 

Demurred upon his evidence, and diſcharge the Inqueſt, but the Te- 

nant would not; in effe& this was the doubt. K. HF. 8. by his Letters 

Patents, gaveamong other things, all the Lands which were in the 

Tenure of one Whyton, ' and demifed to Johnſon in the Pariſh of 

Watford. And it was true that the Lands were in the Tenure of #hy- 

ton, but-not demiſed to Johnſen, and allſo they were not in the Pariſh ,... . P 

of Watford; if this ſhall be helped by the Statute of Miſrecitall, and Mjee-OML 

not Recitall,is.the queſtion, and the party did not aver that the intent 

of the King was to paſs this Parcell now in queſtion to the Patentee, 
| and 


( 24 ) 
and the opinion ofall the Court, was , that it is not within the Sta- 
. eute clearly, but they ſaid to —_— » that they may find all this 


matter ifthey will, or otherwiſe ſay what they will. And thereupon 
after they were agrecd, they came again to the Bar, andthen all the 
Court told them, that yer they might give a ſpeciall Verdi. The 
Jury ſaid we are all agreed that the Tenant hath mire right co hold 
chef Lands as he now holdeth, then the Demandant as he demands 
them. Anderſon |] then are you diſcharged , and as I think you have 
done well. . So they gave their Verdi according to the opinion of 
the Court forthe Statute of Miſrecitall, and yet Peryans was well 
content to have them givea fpeciall Verdia, andthe Demandant 
was demanded, who appeared, and thereupon Judgement finall was 
given for cveragainſt him. | 


M—— 


Ne Tirrell brought an ARich of Debt againſt a Hundred in 
Hue avd Eſſex, for that he was robbed and made hue and cry according 
Cry. tothe Statute of Finchefter , the Defendant pleaded that he was not 
robbed, and a full Jury appeared at this day, and upon the giving of 
the evidence Shartleworth moved forthe Defendant, that ic appeared 
by the Plantifs own evidence that the money was my Lady Riches , 
and that the Plantif was but her receiver, and then as he thought the 
A&ion ſhould have been brought by the Lady, and not by Tirrell. Ax- 
derſos] in my opinion without queſtion the Aion is well brought, 
: for when he had the money, and was robbed, the money was taken 
Receive? from him, and he was her recciver, and Vouched a caſc in g Ed: 3. 
where a man takes my Corn from me, and after , &c. the King ſhall 
have it,and ſo of money, for it.cannot be kno wn from other money. 
Rodes to the ſame intent, for if my ſervant be poſſefſed of my goods, 
ded. and be thereof robbed, he ſhall have an appeal. #idham } lhave ſeen 
that a man ſent his ſcrvant to Lo»dex with money, and he was robbed 
coming from thence, and the opinion-of the Court was, that the ſer- 
vant ſhould have an Aion againſt the Hundred. Peryam ] Sol thiuk 

clearly, whereby the Jury found for the Plancif. 


E fr Quare impedit by Meer es again, and the opinion of 


acre im- TL << Court was, thatthe Biſhop , as well for his contempe in nor 
node, retournig the firſt VVrit, as forkis evill retourn made upon the ſe- 
p ** cond Writ (for it appeared that he which he ſaid was induted of 


the preſentation of the Queen, was Defendant in this Aftion ) ſhould 
'be amerced, and ſo he was amerced at x. 1. anda new Writ awarded 
to admit the Clerk of Aleor. 5. An 
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Jo 
Slander. 
A N Aion upon the caſe was brought in the King Benchs for ſay- 
ing that the Plantif was a forging knave,and a Verdi given for 
Plaintif. And it was ſpoken in arreſt of Judgement, Gaway Juſtice 
inchit capiat per billam, tor the Aftion is not maintenable. 


6. 
Almyſley came to the Bar & ſhewed how Lennard Cuſtos brevi- 
#m,had broughtan Action of Treſpaſs againſt another,the De- 
fendantjuſtified, by reaſon that Sir Chriffe. Heydon was ſeiſed in Fee, 
and infeoffed him, gavea colour to the Plaintif.The Plaintif replied Feoffwent. 
that Sir Chriftofer Heydor dicd (ciſed, and it deſcended to his Son,who 
enfcoffed the Plaintif. A&ſq, hoc, that C. H. cnfcoffed the Defendant. 
And the Iury found a ſpeciall Verdi&, viz. That C. H. was ſciſed 
and made a leaſe for years tothe Defendant, and afterwards by his 
Deed conteyning deds,conceſſi, & confirmavi, gave it to the Defendant 
and his Heirs with Letters of Attorny to make livery; if this were a 
Feoffment or but a confimation was the doubt. Falmyſley ] It is but a Feoffment; 
confirmation when it is,by deed and hath words of confimation. Ax- 
derſon | Then by your reaſon, he in Reverſion cannot enfcoffee his 
Leſſee tor ycars by deed, as he may without deed, burT think the 
Leſſee is at liberty to take it asa Feoffment, or as a confirmation. 
Walmſley | Sir I think that when the Leſſee rakes the deed, immedi- 
ately this is a declaration of his n:caning, tohave itas a confirma- 
tion, by your favour. A»derſor] And by your favour, when the Leſſor 
ſheweth his meaning, to make livery, and the Leiſee his meaning, to 
accept livery, and livery is made accordingly, is not this an expreſs 
declaration that he will take it by the livery ? and ſhall this livery be 
idle? no Sir, and ſee Braceb) ages caſe in the Commentaries, where 
Tenant in tail makes a bargain and ſale, and makes livery, and wich- 
in fix months Enrolls it, this is adjudged a diſcontinuance , and yet 
the bargain and ſale is not any diſcontinuance, and if you well mark 
the caſes you ſhall find but little difference. Walmyſiey ] If Tenant in Diſeifn. 
tail bce difſeiſed, and it is agreed between the difſeitor and the difſei- 
fie, that the diſleiſee ſhall make a Feoffment to the difſeiſor , and 
make ſuch a deed as this, the diſſeiſor ſhall not have election to take 
it as a Feoffinent. Anderſon & tota Cnria, the caſes ditfer , forthe 
diiſciſee hath nor any power to make a Feofſment. Walmyſfley | Well, 
will you giveusa day to argue this watter, and the other. 7eryam] 
For the other if you will. F.:1»yſley | No Sir,if this point be no hot- 
ter than the other. Feryaws?] The other is cold enough. And fo the 
E* Court 
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Court held the Feoffment good clearly.And they laughed upon Lew 
»grd, becauſe he had profited ſo well by his aftion. 


—— 
mmm aan 


—_— 


7. 

_- were-given by fine, to one Jones and his Wife, andto t he 

Heirs of Jones upon his Wife ingendred, the Remainder to one 

Scire facias, Owen in Fee. Afterwards Jones vo without his Wife ſuffers a Com- 
Recovery, mon Recovery with Voucher, the Wie dies, ores dies without Iſſue, 
and Owen brought a Scere facias to execute this fine, and the Tenant 
pleaded the Recovery in Bar. S»agg |] the Recovery is good to Bar 
Owen: For ifthere be a ſufficient Fenant , againſt whom the Pre- 
cipe is brought, then is it good. And as I think here the Husband is 
a {ufficient Tenant..The caſe in 16 He». 6.in a purchaſe to the Hus- 
band and Wite,during the Coverture there arc no Moities, and the 
caſe in 23 Hey. $8. Recovery againſt Husband and Wife where the 
Wife is Tenant in tail, and they Vouch over, it ſhall be a Bar to the 
intail, vide Bre. tituls Recoverie ty value. 27. and yct the Husband had 
nothing but in right ofhis Wite, ſo in this caſe. Falmyſley to the 


Moities. 


contrary. For if the recompence here doth not go to the Eftate of him. 


which brought the Scire facias, then it ſhall be no Bar, 8& in 9 Eaw. 4. 
an Aion was brought againſt two Executors,when there were four, 
and a Recovery had againſt them two, the other ſhall falfifie , for 
Falfifying of re- that they had equall Authority, and here the Husband and Wife have 


covery per equall Authority, & 10 Ed. 4. the Wife ſhall havean Aﬀiſe, if a Re-- 
execurols. eovery be had only againſt the Husband, & 2 Ed. 4. he in Revecſion. 
prayed to be received, he ſhall plead that the Tenant held joyntly 


Reſceit per def, 


deun Font, With another, and the reaſon is, if he ſhould be reccived only upon 


the default of one of them, then he cannot have his recompence over 
Paramount, & 18 Hey. 6. 1. & 13 Edw. 3. Husband and Wife Ioyntc- 
= pan nantsfor life , and he in, Reverſfion will grant the Reverſion of 
Toynt. the Husband only , this is void, for hehath not any ſuch Revyer- 

fion. And here the Eſtate of Husband and Wife and he in Remaindec 
is all but one, and then the Eſtate of the Husbaud only, is not the ſame 
Eftatc, and the caſe in 23 Hen 8. vouched by Szagg, ſeerncth to make 


for me, for the reaſon-wherefore he ſhall be barred is, becauſe the re-. 


compence gocth according to the Eſtate which the Wife had, and 
then it is reaſon that he fhall be barred, but inthe ſame caſe, if the 
Husband ſurvive, it is ſaid in the ſame B5ok, that the Ifdfue ſhall be 


at large, for that the recompence goeth tg the Survivor, bur let it be - 


as it may be, the reaſon of the caſe is for {the recompence. And1 


Cem.5-14, think, that this caſe here will be proved by Szowes cale in the. Com- . 


mentaries.. Recovery. had againſt Husband and Wife, where the Wife 
had nothing, all the recompence ſhall be tothe Husband. 10 Ed. 3. 
| Dower 
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Dower brought againſt husband and wife, and the husband vouch to pyyer: 
warranty, &'c. & 38 Ed. 3. Precipe againſt Tenant intayl , & $8 Eliz, 

in Dyer, tol. 252. where the husband was tenant for life, the remain- 

der to the wite in tayl, the remainder in fee to a ſtranger, and a reco- 

very ſuffered ; and about 15 El. wasa caſe in the Exchequer, where 

lands were given to Norrice and his witc,and to the heirs of the body 

of Norrice, the remainder in fee to a ſtranger, and a recovery ſuffer- Remainder. 
ed againſt Norrice, he in remainder was attainted, and Norrice and 

his wife were dead before, and by the opinion of Sanders then chicf 

Bacon, the moity ſhall be forfeis by the atteynder :* And recompences ,, _ 

are but as exchanges ; and Braftoy - calleth them Excambia ; and1I _—_ : 
think if an exchange be executed in the one part, and not in the 0- awed. 
ther, it is not good, and ſo 1 think the recovery ſhall be no bar. 


8. 
Is a Writ of Dower brought, Gawdy Serjeant ſhewed how that the Joynrare. 
husband of the demandant had given certain lands to her in licu of 
herJoynturcupon condition that ſhe ſhould make her ele&ion with 
in three moneths after his death, and*hhe made her ele&ion to have 
the Joynture , and now ſhe had brought her Writ of Dower againſt 
the heir by covin, and he hath confeſſed the Aftion,- to the intent Covin. 
that Thynne who had a leaſe for yeares of the firſt husband ſhould 
loſe his term, and prayed ayd of the Court. Fleetwood for the 
demandant] There is not any ſuch Joynture as you ſpeak of; for 
that which was given to the wife was but a leaſc for yeares, and 
that (you know) cannot bar her of her Dower. Rodes Juſtice ]If 
the caſe be ſo, then is _ no cauſe to bar = of her _—_ þ for a 
leaſe for years cannot be a Joynture. Q#o4 Peryam conceſſtt clearly, ,., - 
and Gelcken the Joyneur pon to be -y ba at the leaſt, or 3 OT I aun; 
therwiſe it is no bar to the Dower, whereby Gaway moved another 
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De Term. Mic. An. Reg. Eliz.xxVuii).& XXIX. 


I, 


<XNOg> N Ation upon the caſe was brought for calling thePlain- 
Jeofayle. RJ \&s* tif falſe kd Knave ; the Deladen: ruſtified, becauſe 

74. \ the Plaintit had ſworn in the Exchequer that the Defen- 
| % dant had retuſcd to pay the Subfide, where in truth he 
I *2 had notſo done. The Plaintifreplyed , de ininria ſua pro- 
pria abſque tali cauſa, the Aion was brought in Lexdor, and there it 
was tryed for the Plaintif, and great dariage found ; and this matter 
was alleged in Arreſt of Iudgement becaule the triall was in Loxdex, 
whereas the Perjury was ſuppoſed to be made in the Exchequer : The 


Friall bocall. 


"Ie" , anſwered again, that Loxdox annot joyn with any other County. 
cog 4; £r.derſon | Then is your Iflue vitious ; for when an Iflue is tryable by 
two Counties, if they cannot joyn,. then ought you to make ſuch 
an Iffue as may be tryed by one onely. And byallthe Court, this 


ought to have been trycd in Aadleſex:, for there the Perjury is ſup-. 


poſed to be committed, yy tr 9 the Hue istaken. Per: am tothe 
Serjeant of the Plaintif] See if you be not ayded by .the Statute of 
ap gs Walmiſley|It hath been allwayes taken, that. if the triall 

eevill, it is not ayded by the Statute of -Jeofayles. Peryan.:) Then 
are ye without-remedy ; for you ſhall have ns judgement. Er fic fit 
opinto Curie. 


—_—k—_—_— 


; - 
Gay +4 came to the Bar, and ſhewed how a man deviſed his lands 


Joyntenaxcy. to histwo Sons,and their heirs, and they had made partition by 


Partition. 
At De the partition is naught without doubt. Rodes ] It hath been adjudged 
here, that if the partition be of an eſtate of -inheritance,.it is not 

od by paroll. Gawd] But Ithink that when a man deviſcth his 

To ntenanby 7 2ds to his eldcſt Son, and his youngeſt Son, in my opinion they 


2 are Tenants in common,becauſe the eldeſt ſon ſhall take itby deſcent. 


Peryam| But Ithink not ſo; for if a man makeagittin tayl to his 
Devife in tayl eldeſt ſon, the remainder in fee , &c. Is not he in by the deviſe ? 
of an heir. _.. Gaway] This is another caſe. Peryam] In my calc he ſhall take by the 


Court ſaid, that the matter is tryable in both Counties ;. and it was 


word without writing : Tora Curia, What queſtion is there init ?- 


deviſe 


OPPULET SITE ak oe FER. 


OSS INDE. 


SO EBW EE a toes 2 ke (ect 


4 en edt Re 


(29} 
deviſe for the benefit of the ifſues,and in your caſe he ſhall it take by 

the deviſe for the benehit of the ſurvivor, and therefore I think that * 

they arc Joyntenants. Anderſon] There is but ſmall doubt but that 

they ſhall be Joyntenants ; and there is authority for the caſe : And 

this at length was the opinion of the whole Court. F 


3o 
N an A&ion of Debt for Rent, it was ſayd by Andevſox, If a man Apportion- 
make a leaſe of years reſerving. rent, and the Lefſce for years make mens. 
a feoffment in fee of parcell of. the. land, the rent ſhall be ap- 


portioned. 


4 
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Emer came tothe Bar, and ſayd to Anderſon, that inhis abſence ,,,, 

he had moved this caſe. An Alien born purchaſeth Lands, and be- , 
fore office found, the Queen by her Letters Patents maketh him a de- 
niſon, and confirms his eſtate, the queſtion is, who ſhall have the 
lands? Anderſon | The queſtion is, it the Queen ſhall have the lands 
of an Alien before office tound 2 Fenner | True, it is, my Lord. An- 
derſox\1 think they.are not in the Queen before office , and then the 
confirmation is good. Rodes | It ſeemeth that he ſhall take it onely 
to the uſe of the Queen, and then the confirmation is voyd. Fenner ] ,. Pye” 
In 33 4b. Aſſ. is this caſe ; If the Neife of the King purchaſe lands, nn þ "7 
and takes a husband who hath-ifſne by her, and ſhe dye, he ſhall be 
tenant by the curtefie. Azdeyſor and all the Court denied that caſe of 
the Neiſe. Ferrer ] I haye heard lacely inthe Exchequer, that an 
Engliſh man and analien purchaſed lands joyntly, and the alien dy- 7, prchue 
ed, it was adjudged that the other ſhould have all by ſurviving. An: ty an alien. 
derſon, and all the Court ] Surely this cannot be Law; for itis a 
maxim, Nulum tempus occurrit Regi. Peryam || If the Freehold be in 
the Alien untill office found, ifa treſpaſs be committed, who ſhall Treſpaſs. 
puniſh it ? forhe ſhall have no Adftion. ' Ferrer | That is true ; and fo h 
it-is of a Monk if he bea diſſeitor, and. yet the freehold is inhim. ok, 
Shattelworth\ And ſo it is of a perſon arteinted , and yer before office Atteynted fer- 
found the freehold is not in the Queen. Rades ] It is, Dyer 11 Eliz. 1% 
fol.283. If a man enfeoffee an Alien and a Deniſon to his uſe, that 
the Qicen ſhall have the moity, whereby it ſcemeth that the contir- Feoffment to 
ment is voyd. Avwzderſon} | hold this rule for certain, that in every © 
feoffment there is feoffer and feoffee ; and. if there be a teoffee, he 
muſt of neceflity take, wherby I think the confirmation is good. Rodes] 
Is this caſe hanging inthis Court. Fenner} No, Sir. Windham | 
Wherefore then-doe you move itiin this Court ? And afterwards the 
CE3) queſtion +. 


| ( 30) 
gueſtion being demanded of Shuttelworth by divers Barriſters, he 


madeanſwer; Truly in my opinion it isnot in the Queen before 
office found, and therefore I think the confirmation is good, 


Ouere. 


EO m——— 


— - — 


I. 
Miſdemeas) AZ Attorney of the Common Pleas brought an aQion of debt 
wer. a 


Axwvnity. 


ainſt another, whereupon he was arreſted in the Country, and 
when he came to Loxder, the Attorney cauſed him. to be arreſted in 
Lendon for the ſame debt, and this was ſhewed to the Court, and the 
Attorney called, to whom Anderſon ſaid, if a man be ſued here fora 
debt, and after be arreſted in another Court for the ſame debt ,:- the 
penaltic isfine and impriſonment, and that is both the law and the 
cuſtom of this Court, whercfore then have you done this ? = 


we will ſend you to the Fleet for your labour, Attorney | I beſecc 
you, my Lord, conſider my eſtate. Anderſon \I have well confidere 
It, and that is, that you ſhall goe to the Fleet, and therfore War- 
den of the Fleet take him to you. Windhew | We will puniſh ſych 
groſs faults in you more ſeverely than in others, becauſe you are. an 
Attorney here, and your fault is ſo much the greater, by how much 
you are skilful inthe law and cuſtoms of this Court, wherefore you 
ſhall goe to the Fleet. 


SSpEHEPPEEPHE PPEPPEGOOOGEDS 
De Term. Mic. Anno xxix, Fliz. 


Is 
JRGN the caſe of Sellenger, it was ſaid by Anderſon, and 


® agrccd by the Courtythat if a man grant an Annui- 
3% ty outof-Land , and hath nothing in the Land, 
> that yet this ſhall be good to charge the Grantor 
=> ina Writof Annuity; and in the {ame caſe it was 
2Y F& allio agreed by the Tourt, that if a man grant an 
HL P Annuity toa Weman, who takes a Husband , and 
aiccr Arrerages do incur, and the Wife dye , ſo thatthe Annuity is 
detzrmined, that the Husband ſhall have an Aion of debt for the 
Arrerages, by the Common Law. Shattleworth| This is not remedi- 
ec 9 the Statute of Arrerages ofRents, and then at the Common 
Law it is but athing in Action. Peryaw) An Annuity is more thana 
| thing 


(31) 


thing in Aﬀtion. #i»dham ] He may grant it over, and ſo the opini- 
on ofthe whole Court was, that debt was maintenable. 


__ 


Exec#tor. 


2, 
Ay the ſame day it was ſaid by Anderſor, and not gainſaid, that 
ifan Executor plead ne nnq; adminiſter come executor, = after- 
wards he may take the Adminiſtration upen him , and well enough 
be Executor. 


— 


3s 

Na Replevin by Boſſeagainſt Hawtrey, they were at Iflne, Termino _ 

Mic. As. 28. &2 le Boſſe had a pps facias in Termine Mic. Triall by 
retournable in Termino Hill. and after in Terwino Hill. took an alias $79%i/0. 
retournable in Termino Paſch. and ſo awarded itin the Roll of fie. 
rqthe intent that the matter ſhould not be tried at the Aſſiſes in Kent, 
and thereupon Hawtrey which was Avowant, moved the Court and 
prayed expedition , whereupon the Court cauſed the Roll to be 
brought in,and notwithſtanding that it was a Roll of Mic. Term, yet 
becaufe it was awarded the ſame Term,they mended the Roll,and a- 
wardcd the alias retournablethe ſame Term of H1ll. 


—__— 


_—— 
— 
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W7. !gus brought an Aion - Treſpaſs againſt FWelche quare 

clauſum fregit. Welche ſaid, that /. F. was ſeiſed andenfeoffed Travers. 
May, and foconveyed a title to himſelf, the Plantif replyed that 4. 77in.28. Eliz, 
his Aunceſtor was feiſed, and ſothe Land deſcended to him , Abſq; ad 
hee that I. W. was ſcifed, and upon this Ifſue the Court was moved. 
Anderſox ]the ſeilin is noc traverſable, but where it is materiall, and 
therefore clearly the Traverſe is not good; but Ferrer cited a book 

in 2:Eaw. 6. that thejTravers ſhall be good, but he ſtood not much up- 

on it. Snagg 27 Hen. $. 4. Bro, {pleadings} 1. is contrary , but the opi- 

nion of all the Corrcclearly was that the Travers is not good... 


—— mm A — 


Man makes a-Feoffment in Fee to theuT of himſelf-and his 
Wite,@ alrerius corum dintins viventis abſq; impeticione vaſti VV aſt. 
darantibus vitis ipſoram,the Husband dics, if the Wife ſhall hold with- - 
out impeachment of waſt or no was moved by the Serjeants. And the 
opinion. of all the Court was, that ſhe ſhall not be impeached 
ot Waſt, becauſe of the ſeverance, but otherwiſe if it had been. 
 Joyntly. 6, Fulwoed + 
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{wood brought an aCtion upon the caſe againſt Falwood, and de- 
Fete that whereas a motion of mariage was between the De- 
fendant and a Widow in Lerdey, in confideration that the Plaintif 
ſhould give his aflent, that the Father of thoſe Fulwoods ſhould con- 
vey to the Defendant all his Lands and Chattclls, the Defendant pro- 
miſed to pay the Plaintif ſuch a ſum of money as their: Father 
ſhould aſſign. & Ac lcer that the Plaintif had given his conſent, and 
that their Rid Father had afſigned him to pay 37.1. yet the Defen- 
dant, &c. and he pleaded 10u aſſumpht , and it was found for the 


Plaintif, and now Fewer ſpoke in arreſt of Judgement for four cau- 


ſes. Firſt there is no conſideration, for the declaration is aferſum ſu- 
*uz daret, {o that he is at liberty to give his afſent or no : and ſo no 
perfe& conſideration. The ſecond. is as /ecet the Plaintif, &c. and 
doth not ſay i» fatto that he gave his aſſent. The third is, that he doth 
not ſay that he gave his aſſent when the Father had thoſe Lands and 
Chattells. The fourth is,that in conſideration the conveyance ſhould 


be made to the Defendant, and it appeareth that it was made to the _ 


Defendant and his Wife. Shattleworth ] To the contrary , we have 
alleged in deed, that he gave his aſſent , and that is as muchas if 
he had ſaid in conſideration that he gave his afſent. And allthough 
that the conveyance be to bothy yet it is in _ to them, and ſo the 
inheritance given to both. And therefore that which you allege 
is againſt you. And the Wife of the Defendant being in Court was 
very importunate , whereupon the Court moved an agreement, and 
the Plaintif was content upon condition that the Defendant would 
enter into bond, but the Defendant ſeemed unwilling by his filence. 
Arderſon | Wee have made ſtay to the intent todo the Defendant 
good, and he will not be content when more than reaſon is offered 
him, wherefore let Judgement be entred for the Plaintif. 


» a replevin by Gybſon againſt Platleſſe the Defendant made Co- 
nuſance as Baylit to Anne Wingfield, and theIfſue was whether the 
Land deſcended to Anne Wingfield, as Daughter and Heir to 1. W. 
and upon evidence this was the caſe. The ſaid /. . was ſeiſed of the 
Lauds in queſtion, and divers o:her Lands, and by his laſt VVill de- 
vifed all his Lands and Tenements ro Amthony Wingfield of Londen 
Goldimith in Fee; and after and before his death, he made a Feoff- 
m-nt in Fee of the ſame Lands which he had deviſed to the ſame A. 
WF. and}when he ſealed the?Feoffm.nt he demanded , will not this: 
hurt 
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kurt-my Will, and it was anſwered again that it would not, and he 


ſaid, if this will not hurt my Will, I will (cal it, and thenhe ſcaledjir, 


and a Letter of Attorny to make livery, and in ſome of the Lands the 
Attorney made livery, but not of the Lands now in queſtion, and af- 
ter the Feſtator died, now it the Deviſee ſhall have the Lands or no, 
was the queſtion 5: for ifthis Feoffment be Revocation of the Will, 
then the Deviſe is void. And ic was faid by the Counſell 'of Ame 
Vling field, that it is a Revocation. For if the Teftator had ſaid that 


this ſhall not behis Will, then ic had been a plain Revocation , quod 
fuit conceſſuns per Cariam, and then the making of the Feoffment 1s as 
much to ſay, as that the Will ſhall not ſtand: but it was anſwered by 
che-Court,that it appeared that'the mind of the Telator was,that his 
Will ſhould ſtand, and when he made the Feoffment this was a Revc- 
cation in Law, and if no Feoffment had been made , there had been 
no Revocation in Law , and there is no Feevocation in deed, for he 
ſaid if this. will not hure my Will, 1 will ſeal it, and allchough that 


the Attorney made livery in part, ſo that the Feoffment was perfe& preofinent per- 


in part, yet for the Lands in queſtion, whereof*no livery was made, fe# in part. 


the Will ſhall ſtand, for a Will may be: effe&uall for Part , and for 
Part.it may bz-revoked, and the Qourt told the Jury that this was 
their opinion, and thereupon the Jury found accordingly, .vhat the 
Landdid not deſcendto' A. VY. quod: nota: And Fenncr who was of 
Counſell with the Plaintif, before the-coming. again of the Jury to 
the Bar, ſaid to the. Countell of the Defendant,thac the Law was clear 
againſÞthem. Allſo he ſaid to divers Barreſters; afterwaud privately, 


Will, 


that in the caſe of Serjeant Jeofres it was adjudged, that where gne # 


tad. made hisWill, and afcer. one of his friends came unto him, and 
demanded of the Teſtator-if hz had made his Wil, and. he ayſwered 
no. And he demanded again, will you make your Will, and:he an- 
{wered no, and yet this was adjudged no Reyocation. je 


&S- 
CG» 


Ne Lea of Eſſex, was ſued inan AGion of Battery in the.Come- Privelege, 


mon pleas, and up6n ne cxlp.pleaded ,.itappear:d npon the evi- 
dence ,. that the Detendant and others had thrown daggers at the 
Plaintil, and grievouſly hurt, and maimed him in outrdgions manner, 
and 'Peryanz (aid to the Jury that they ough t to coniider, that the 
Plaintif was put infear of his life, and bad one of his hands'manned', 
and .what damage he had ſuſteyned by his Mayhem, and that: they. 
ought to give damage as well for the fear and afſanlc as for the May- 
hem, and when th: Jary was gone from ithe Bar, the Defendant can- 
ſed the Plaintif to bearceſted in the Kings Bench, for a battery done 
to him by the Plaintifb:fore, and this was ſhew:d to the Court, and 
: EFF; thereupo n 


Battery. 


( 34 ) 


thereupon they ſent tor Lea, and were gricvolly offended with him, 
tor they ſaid that when a man isſued here, he ought ſafely to come 
and go by the | prey of this place without vcxation el[ewhere. 
Ard Lea pleaded that he was ignorant of the Law, but the Court an- 
{wcred that ignorantia inris vonexcnſat , and therefore they {aid that 
they would puniſh him, and diſcharge the other. Then the Plaintif 
ſaid that he had put inbayl to the arreſt, and the Court anſwered , 
if you had not dene ſo we would have diſcharged you , but now we 
cannot, but they commanded Lea to releaſe his arreſt, or gtherwiſe 
h he ſhould ſmart {or it, and Zea was well content to do ſo. Anderſon J 
FINE. yet you ſhall pay a fine here allſo, for otherwiſe we ſhall be perju- 

red, wherefore becauſe you are ignorant, you ſhall be fined at 

vj. f. and Lea payed the vj. f. incontinently, and went for to 

releaſe his arreſt . Kodes | You have eſcaped well, therefore let this be 


Privelege de 
Court. 


a warning. a 
. 9. | 
Copyhell Etween Smyth and Lane the caſe was ſuch. A. was a Copyholder 
. Mich. a1-O in Fee according to the cuſtom of a Manno1, whereof the Queen 


rag + a * was Lady. And ſhe by her Letters Patents let the Copy hold to B. for 
fel years, and he granted his Term to the Copyholder, it by this the Co- 

wt pyhold be determined or no was the doubt, And it was agreed by 
:3 4.8 36, þ, the Court and all the Serjeants, that if the Leaſe had been made im- 
mediately from the Queen to the Copyholder, then it had been 
a plain determination, but ſome put a diverſity becauſe the Paten- 
tee was notLord of the Mannor , Feryam ] I think the Copyhold is 
not gone, for when the Copyholder hath an intereſt in poflefiion, and 
the other in the Frechold, and the Patentee grants his intereſt to the 
Copyholder, what ſurrender can this be ? Azdeyſon } I willnot have 
it a ſurrender , but I will have his intereſt to be determined. For 
when he is a Copyholder, this is by Cuftem , and when the Land is 
left, this is by the Common Law , and when this is granted to the 
Copyholder, ſurely he ſhall not have both. For he cannot have a Co- 
pyhold in the Land, and have the. Land alſo, wherefore in my opini- 
on the Copyhold is gone. Peryam | Peradventure by the grant to the 
Patentece the Reiit ſhall paſs if there be any, but it ſhall be hard to 
make it a determination of the Copyhold, for they are two diſtinct 
and two ſeverall intereſts. Azderſez | By the grant made to the Pa- 
tentee the Rent ſhall not paſs, for he hath no Reverſion. & ad- 
ſornatur. 
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IO. 
Onare impedit was brought bySpeeot and his wife againſtthe Bi- y,c, ,q ,1 
A my of Exeter, and declared how A. F. was ſciſed of the Man- jr. 2095. 


ner to which the Advowſon is appendant,and preſented, and deviſed 

the Mannor to his wife now one of the Plaintifs , and ſhe after took 

to husband Sperot, and then the Church became voyd, and they pre- 

fented their Clerk, and the Biſhop diſturbed them. The Biſhop 

pleaded that he claims nothing but as Ordinary, and that the Church 

is With cure of ſoules, and confeſſeth the ticle of the Plaintif : And 

chat they preſented, but he alleged in bar, that he examined their 

Clerk, and upon the examination, 1nvenit exum fore [chiſmaticun in- 
veteratum, 1o that by the Law of holy Church he conld not admic 

him. Whereupon the Plaintif demurred in Law. Shattelworth |] 

The Plaintif ought to recover. Firft, I agree, that if it had beenal- _ 
leged in certain wherein he had been a Schiſmatick, this had been a C*rtarny. 
ſofficient plea to excuſe him, butas this is, it is otherwiſe. For a 
Schiſmatick is he which divides and ſeparates himſelf from the Re- g$chifmaiick.. 
Hgion and the Fatth eſtabliſhed. But this plea is inſufficient for the 
uncertaintyy and thereforc.in 38 H.3.tol.z. Fitzh. Quare imped.-124. 

The Earl of Arandell brought a Qzare impedit, and the other ſzyd, 

that he preſented one to him who was perjured for certain caules, p,,;,,,, 
and ſhewed for what, whereby he was not a perſon capable, and ſo 

it ſhould be in this caſe; and in 12 El:z. Dyer fol. 293. he ought to 

ſer down the diſability of the Clerk, and give notice to the Patron. Notice of diſ- 
And allfo in Dyer 9 E/iz. fol.25 4. the Biſhop refuſed the Clerk becauſe ©1/ity certain. 
he was a haunter of Taverns and unlawfull Games, &'c. Er ob ea & Torn and 
diverſa alia crimina fuit criminaſus & inhabilis, &c. And there the gaming. 
Plea was thought not good, becauſe that the faults alleged were not x4; ;n ;; ſelf 
evill in their own nature, but by the prohibition of the Law. And #vil forbidden. 
allſo the Plea was naught, becauſe he had not ſhewed what the other 

faults were. And the reaſon wherefore the Ordinary ought certain- 

ly to allege what faults the Preſentee hath, is, becauſe the Patron 

may preſent another unto him who is not infe&ted with the ſame 

fanlts, and how can the Patron tell that his Clerk is diſabled for 

ſuch a fault, when he doth not know certainly what the fault is ? 

Then if the Plea ofthe Ordinary be inſufficient, whether he ſhall be 

a difturber by his evill Plea, and it ſeemeth that he ſhall ; for ſo is ,;4,,.,, ;, 
the Book in 14 Her. 7.fol. 216. &5 Hew. 7.20, Allſo for another ej! pleading, 
reaſon the Plea is not good, for it is too general for the trial ; and all Trial, 
though that it may be ſayd that it ſhall notbe tryed by Fury, but by 

the Metropolitan,. as perchance it ſhall be, yer it is too generall ; for 

how can he know wherein he is a Schiſmatick, ſo that he may exa--2 ,u;ament of 
mine him thereof? as in Raviſhment of Ward, ſuppoſing that the In- a Ward. 

(F 2) fant 
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fant holdeth of him by Knights ſervice, it muſt be ſhewed in certain 
by what ſervice : Andallſo inthe caſe of Winbiſh the Plea was not 
good, becauſe he did notihew incertain how4he was heir tothe o- 
ther; and ſo Ithink the Plaintif ought to recover. Walmiſley to the 
contrary : And it ſeemeth the Plaintif ſhall bebarred ; Firſt, when 
a Parſon is preſented to the Biſhop 1t appears fully that the exami- 
nation of þim appertains fully to the Biſhop, as it is expreſſed in 
the Statute De articulis Clert, de ideoneitate perſone preſentate ad be- 
neficinm Eccleſiaſticum pertinet examinatio ad judicem eccleſiaſticun , 
T ita hattenns uſitatum eſt, & fiat in futurum, For the cure of the 
Parſon is the cure of the Ordinary, as it is expreſſed in 32 Hem. 6. 
He ſhall ſay to him, Arccipe caram tam , I curam mean. Then if 
we ſhall be driven to ſhew wherein he is a Schiſmatick, and I think 
not; for the Book of 38 Ed. 3. fol. 2. which is vouched againſt me, is 
with me ; for there he ſhewed before what Judge he was perjured , 
which is very necefiary ; for if i: be not before a Judge ic is no per- 
jury ; but there he did not ſhew wherein he was perjured : Allfo he 
layd, that in 12 Eliz. inthe Biſhop of Nerwich's caſe, the opinion of 
Walſh, that thoſe things which touch the manners of the Clerk, ſhall 
be tryed by the Temporall Court, but that which toucheth the learn- 
ing or ſufficiency of the Clerk, ſhall be tryed by the Spirituall 
Court. And in vain it ſhell beto allege wherein he is a Schiſma- 
tick ; for this Court cannot judge of it, in proof whereof he cited 
the Statute of 2 Hex. 8. And he defineda Schiſm to be Recers diſſen- 
tio congregationis jure aliguo, but an Heretick is he which hath a habit 
therein, and is inveterate; ſo he concluded, that Schiſmaticas inve- 
teratus eſt Hereticus, © Hereticas eſt Schiſmaticus inveteratus ; and 
he defined ixveteratas to be, qui eſt multi & veteris uſus mmalitia. 
And it the Biſhop had ſayd that he was an Heretick, he ſhould not 
need tq ſhew wherein, and for that he cited the caſe in 9 Edw.g.24. 


' Bre. Depofitions. Where a Depoſition of A.was pleaded, there he 


ought to ſhew before what Judges he was depoſed, but not wherein. 
And what is the reaſon that he muſt ſhew before what Judge it was ? 
Surely, becauſe this Court may know to what Courtto write; and 
allſo the caſe in 11 Hen. 7. fol.$. Bro.g. of the Union of Wamborough, 
where it is pleaded, that concnrrentibas hiis, &c. and alllo hecited 
8 Ed.z. 24. where adivorce was pleaded, cauſa conſanguinitatis pro- 
wt patet inyecordo, and yet well: And allſo he cited the opinions of 
Fitzherbert and Shelley, 27 Hen. $8.14. that an ACtion upon the caſe 
doth not lye at the Common Law, for calling one- Heretick, be- 
cauſe the Judges at the Common Law cannot diſcuſs it, and he 
granted the caſes put by Shattelworth, that where the matter is ifſt- 
able,- there it ought to be certain, but not as this caſe is where ic ſhall 
not be tryed by a Jury; And that which hath been ſayd, that the 
Archbiſhop 
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Archbiſhop, cannot examine him, becauſe he knoweth not wherein 

he was a.Schiſmatick ; this is not fo, for the Biſhop which accuſeth 

him may inform the Arch biſhop, ſo that he may be well adviſed 

thereof, and ſo | think judgment ſhall be given againſt the Plaintit. 
Anderſon] doubt if the Writ be wel brought in the name of the Huſ- 4 
band and Wife : For if the Husband have an Advowſon in right of - bh oo 
his Wife, and the Church become voyd,, and the Husband dyc, the 9, 
Executors ſhall have the preſentation; and the Serjeant ſayd thac 

there be many Books in thatpvint. Anderſon] I know ic well,; but 

I doubt of the Law in the caſe. Allſo I would have you to argue if 

this be within the Statute of Demurrers, in 27 El:z. For it this 

be not matter of ſubſtance, then it ſhall goc hard with the Plaintit ; 

therefore let it beargued again another time. 


—_—— 
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; II, ; 
Os: Brook was Plaintiff ina Replevin, the Caſe was ſuch: Tho. Copyhold. 
Speek_ was ſciſed of a Mannor, in which were Copyholds accor- | 
ding to the Cuſtom, - and the place in which the taking was ſuppo- 
fed, was a Copyhold ; and the ſayd The. Speek being ſo ſeiſed, took 
to wife one Axe B, aud dicd ſciled, after whoſe death theſayd A. 
in the time of King Eadw. 6. demanded the third part of the Manaor 
for her Dower, by the name of Cent. Mefſwagiorum,Cent.Gardinorum, tot 
acy. terre, tot acr.prati, &'c.and was endowed accordingly of parcel 
of the Demeſns, and parcel of the ſervices of the Copyholds, and 
after ſhe granted a Copyhold, and if this be good was the queſtion ; 
for if ſhe had a Mannor the Grant was good, and otherwiſe not. And 
the opinion of all the Court clearly was againſt the Grant ;for when 
ſhe demanded her Dower, ſhe wasat liberty to demand the third part 
of the Mannor, or the third part of Cent. Meſ. Cent.Gard.Cent. acr.c. 
and when ſhe demanded ir per nomey Cent. Meſ.Cc. ſhe could have no yynncr a cor- 
Mannor : For a Mannor cannot be claimed except by his name of poration. 
Corporation,as 4»derſor termed it,and not otherwiſe;and then Cezt. 
Mel. and Cent. acr.c. cannot be ſayd a Mannor z aud thenthe Grant 
of a Copyhold by ner which had no Mannor was utterly voyd:; ang 
this was the opinion of the Court clearly. Quod nota. ; 
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Huttelworth ſhewed how one K»ight was Plaintit\ iria Replevin , Y4/nc. 
and they were at ifſue upon a preſcription for Common ih, New- 39 AJ?! 42: 
ton appradane to land in another place, and. the'venue' was of New- 
ton onely, and it was found for the Plaintif, ant he prayed his judg- 
ment, for the tryall may be in the i; Pace as well as in the other, 
3 as 


( 3) 


Anmity. as in annuity where the ſeifin is alleged in one County, and the 
Church in another, it may be tryed in any of the Countics. An- 
derſen] But we think otherwiſe, for it ought robe cf both places, 
when the matter ariſeth in both; and if they had been inſeverall 

Counties jojn, Counties, the Counties ought to have joyned. Shattelworth | So 

is 10 Ed. 4. fol. 10. But our caſe being after a verdiQ, Ithink we 

ought to have judgement. Anderſon and Windham ] The verdi& 
doth not amendthe matter, if it be mi{--rricd, as this caſe is. Rodes 
agreed that it was a miſ-triall, and therefore evill, and that miſ- 

trialls are not helped by the Statute of Feofayles. Shattelworth | 1 

agree to that, if you ſay that the triall is not gvod. Windham | So 

New Venire we (ay. Then Shuttelworth adviſed his Client to take a new Verire 


Miſ-tr1al. 


jacias. facias. 

T2. 
The Lord Akefield brought a Replevin againſt Coftard, who avowed for 
Comprtons damage feſaumt. and the Plaintif preſcribed for Common , 
caſe. that all the inhabitants of Dale, except the Parſon and infants, and 


Preſcription ſuch a houſe, have uſed to have Common in the place. The Avow- 

for Common. ſayd that the houſe whereunto the Piaintit claimed Common, 

"pb was built within thirty yeares laſt paſt, and if he may have Common 

RE”. ro this new houſe by preſcription or no was demurred in judgement 

; in Afichaelmas Term , and Gen Shattelworth argaed for the Plain- 

tif that he ſhould have his Commonby preſcription, but not of com- 

mon right. And Gawdy argued for the Avowarit, that the Plaintif 

ſhall not have Common, becauſe the preſcription is againſt all rea- 

ſon, that ke ſhould have Gommon time out of mind to that which 

is but of thirty years continuance: And allſo he excepteth the Par- 

fon, and infants, and ſuch a houſe, and by: the ſame reaſon he may 

 exceptall, which is not good. Then ane of the Judges ſfayd that if 

Antient inha- this be good, hereafter there ſhall be no Common: for * ancient 

Wk —_— "nar Inbabitants... Peryams ] By ſuch a preſcription he ſhall for ever barre 

'1}! | gre the Lord from impreving any Common, which is no reaſon. An. 

T5 "derſon | All Common is intire ; for if a man have Common to three 

Meſuages, and he tnfeoffee ene man of one Meſuage, and another of 

the ſccond, and another of the third, the Common is gone. And. 

by this reaſon allſo the new houſe cannot have Common. And now 

this Term Gawdy demanded of the Court if they were reſolved in the 

ynt. Anderſon] Wearc all agreed that the preſcription is utter- 

y voyd; forit is impoſſible to have Commontime out of mind for 

a honſe which was buile within thirty yeares, and then he com- 
manded to enter jadgement, if nothing were ſayd to the contrar 

fy the. next day. Shwtehvorth | We have faydall that. we can ſay, 


Ry 
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my Lord.e-fuderſou}Then let judgment be centred againft the Plaintif 


4. 
Q's thewed how the Earl of Kezt had brought an a&ion of debt 
_Jagainſt a Londoner for rent behind, and ſhewed how the Counteſs 
of Derby was tenant in Dower of this land, and took to husband the 
Earl of Kent, and that Herzry Earl of Derby had granted ico the 
Earl of Kewt habendwm after the death of the Counteſs for certain 
yeares, and he ſhewed how the grant was made by the name ofa 
reverſion alſo, and that the Tenant had attorned, and alleged the 


Grayt. 


| Wo Leaſe in revgy« 
death of the Counteſs. And the Court ſaid that the Attornment nyt Nog 


is not neceſſary, for it is but a leaſe in reverfion, and then no rent reverſion, diffe- 


p_— thereby. Anderſon ]If you had been privy to the caſe of Tal- !*nce- 


075 in the Kings-bench, you would not have moyed this doub:. 
Peryams | It is allſothe very caſe of Throckworton in the Commen- 
taries. Snagge | Buthere in my caſe he hath granted it by the 
name of the reverſion allſo, and then the reverſion will carry the 
rent, Cnria | Then is | grant voyd ; for a man cannot grant 
his reverſion » habexd. after the death of another; and therefore, 
quacungne via data, you ſhall have no rent. And thereupon S»ag ge 
cont 1cuit cum rubore. 


I5. 


Oznſay was Plaintif in debt upon "an obligation againſt Hyly- 7eof ayle, 


: ard, and the Defendant pleaded the Statute of Ulury, becauſe 
it was made for theſale of certain Copperas, and he took more 
than was limited by the Statute, and that it was made by ſhift and 
cheviſance, and other matter he alleged to prove it within the Sta- 
tate 3 the Phaintif replyed, that it was made upon good conlidera- 
tion, and traverſed the delivery of the Copperas, which was an evill 
iffue clearly, and it was found for the Plaintif, and this was alleged 
in arreſt of judgement, and yet for that there was an iſſue tryed, all- 
though it was miſ-joyned, the exception was diſallowed, and judge- 
ment was given for the Plaintig. 


— 


I6. 


Iſſue miſtoyned, 


N Action of Debt was brought upon the Statute of Puryeyors, ſe. 
A becauſe he had cut down Trees againſt the form of the Statute 

of 5 E'tz. The Defendant pleaded not guilty, and it was moved - 
that this was an evill ifſue; for he ought to have pleaded nil deber ; 
and the Court commanded him to plead nil deber. 


i7. Walmiſley 


Ayd prier. 


Porfeit vref 
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I7. 


Almiſley ſhewed how the Lord A:derſox is Plaintif in ar 


Aion of Treſpaſs againſt /4/d, who was Tenant for lJife,and 
they were at iſſue, and the Yerire fac. iſſued in Michaelmas Term , 
and now this Term the Defendant prayed in ayd, which he fayd he 
ought not to doe, becaule they. have ſurceaſed their time ; for they 
ought to pray it when the Yenire facras is awarded, or otherwiſe 
they ſhall nothaye it; and hecited for that purpoſe 15 Eaw. 3. And 
the Court was of the ſame opinion, that he ought then to pray it, or 
not at all. 


I8. 

Writof Error was brought upon a judgement given in Lodo, 
A and this was the caſe; Sir Folffan Dicksey Alderman, brought 
an-A&ion of Debt in Lendor againſt Alderman Spexſer for rent behind 
upon. a Leaſe for years made to Spenſer by one Bacchns, who after- 
wards granted the reverſion to Drcksey, and the Tenant attorned , 
and the rent was behind, &c. Spexſer pleaded in bar, that before the 
grant of the reverſion to Dicksey, Bacchns was teiſed, and ſhewed 
the cuſtom of Lexdex, to make inrolments of deeds indented, and 
then ſhewed that. before the bargain to Dickgey , he bargained the 
reverſion to him by paroll, and ſo demanded judgement, {i aftio, &c. 
and this plea was entered upon record, and hanging this ſuit, Dick - 
ſey entred into the Land for a forfeiture of the term ,. becauſe he had 
claimed a Fee fimple, and Speyſer re-entered with force, and his ſer- 
vant with him, but not with force, and thereupon Dicksey brought 
an Aſliſe of fretÞ force againſt them in Loxaey, and all this matter 
was there pleaded, & adjudged that it was a forfeiture of the term,8& 
the Jury gave damages,and the Court increaſed them,and the judge- 
ment trebled as wel the damages increaſed as the others,and allſo the 
ludgement was q#9% predit: defendentes capiantar,&c. and thereupon 
Spenſer brought aWrit of Error,and afligned Error inthe point of the 
Judgment, becauſe it was no forteyture.And allfo becauſe the Dama - 


ges increaſed by ihe Court were trebled:And alllo becaule the judg-. 


ment was Capiant«r where but one was aDiſſeiſor with force,& ther- 
fore it ſhould be Capiatar. Shuitleworth] There is no forfeyrure made 


by this Plea before triall had thereof. For if in Y2/ the Defendant ſay + 


that the Plaintif hath granted over his Eſtate to another, this 1s no 
forfeyture, ſo in Cleres caſe, if he ſay. that another is next Heir, 
this 1s no forfeyture. And-in 26 Eliz.here wasa calc ina quod jur:s 
c[amat, the Defendant pleaded an Eftate tayl, and after at the Aſſiles, 

| Ne 
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he confeſſed but an Eftate forLife, and yet this was no forfeiture. 
Caria ] None of us do0 rememember any ſuch caſe here. Walmiſley ] 
Surely the caſe is ſo, and 1 can ſhew you the names of the parties- 
Anderſon | 1 will not believe you before my ſelf, and I am ſure that I 
never heard of any ſuch caſe. Peryams }If any ſuch caſe had been here 
we would have made a doubt therof,for there are Authorities againſt 
it, as in $ El:z. & 6. R. 2. Pleſingtons caſe. Shnttleworth } Allſo they 
have ſaidthat the freſh force was brought infra quarentenan, filicit qua.. 
draginta ſeptimanas , and the quarentens is but 4odayes. Caria] 
That is no matter,for the f/icet is but ſwrplaſage , and ſo nocauſe © 
Error. Shsttleworth | If a man difſeiſe another without force, he ſhal 
not be taken and impriſoued,and therefore for this cauſe the Judge- 
ment is erroneous, and allſo the coſts encreaſed are trebled , and 
therefore erroneots, and ciged 22, Hey. 6. 57. Anderſon In an Adti- 
on of Treſpaſs, If the Defendant pray aid of a ftranger, this is a for- 
feiture, and ifit be counterpleaded, yet it is a forfeiture, then ſhall 
the deniall thereof make any change in the caſe ? ſurely no, in my 0- 
ton. And I ſay that Atts which come from himſelf are forfeitures , 
2x Collaterall Atts, as in the caſe of Waſt are not. Walmiſey |] In 22 
Ed. 3. 13. the Tenant ſaid that the Grantor | hath releaſed unto him, 
the Judgement ſhall be but that he ſhall Attourn.' And allſo he cited 
Ed.3.%33 Ed. 3. &18 Ed. 3.% 36 Hen. 6. & 24 Hen. 6. fol 24. to 
3 Z-&0 33 J=W'Y 3'4 4 
prove that it ſhall not be a forfeiture before triall. Anderſ- | If one 
who hath no Reverſion , bring a quid juris clamat ag: nit Tenant for 
life, this is a forfeiture of his Eſtate, and as you have (11, if in V Vaſt 
the Tenant plead the Feoffment of the Plaintif, or voz dimſir, true it 
is that theſe are no forfeitures, for you know well enough that a 
Feoffment is no Plea, and then it is void, and to ſay ox dimifit is no 
forfeiture, Peryams || The Judgement given in Pleſs:otons caſc is not 
well given, for it ought to have been, q#od pro ſeiſina ſequatur fi volunt. 
as in the caſe of Sa#ders againſt Freeman, and he cited 10 Ed. 3. fol. 
32. to that intent. Yy»dam | The doubt which I conceive is for that 
he pleads a cuſtom in Loxdsx for the inrollment of Deeds indented , 
ws he ſheweth that his bargain was by parol , and therefore void, 
and then no forteicure , as it in Treſpaſs a man prays ayd, as by the 


Leaſe of 7. S. and in the concluſion prayes aid of /. N. this is void. 


'p 


Nuarenten#. 
Scilicet a ſure 


luſage. 


Aydin Treſpaſs, 


Proper as, 
Collaterall. 
Difference , 


£uid juris es 
mai, 


raying in ayd, 


Anderſon ] Allthough that it beſo, yet the pleading is, that he bar- | 


gained the Reveriion, and then this is good by parol in Londor, 
therefore there is no doubt in that point. Walmiſley ] The Books in 


15 Ed. 2.% 25 Ed.3. Import that Judgement ought to be givenbe- Forfeiture be- 
foreany forfeiture can be. Curia ] Without doubt he may take ad- fore Judgement 


vantage thereof before Judgement, as well as after, if the plea be en- 

g#red upon record. Wyndam ] For the point of capiartar, he Bo is 

in 2.{ib. Af. Pl. 8, Br. ———_ & ing. lib, A. & 12. lib, Ajj..Pl. 
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3 3 Br.impriſon.40. Anderſon) Two may be Difſeiſors , and the one with 
force and the other not, as if | command one to make a Diſleilin, 
and he makes a difſcitin with force, and allfo if one enter with force 
to my uſe, and after I agree, he is a Diſſeiſor with force and Fam not. 
{0,.and thoſe caſes will anſwer the Books of Aﬀiſes, for in thofe ca- 
ſes they were preſent, but in theſe not, and (o 1 hold that he which 
is preſent when force is made, isa Diffeiſor with force. Then it was 
moved if the Statute of 8 Hem. 6..dothextend to freſh forces. V/yr- 
dans | It doth extend to them by expreis words, and Fleerwood cited a 
calc in 44 Edwv. 3.32.that an Attaint lieth of freſh force. Then for the 
other matter of trebling of damages increaſed, the Court made no 
doubr but that they ſhall be trebled, and they ſaid that fo it was late- 
ly adjudged here inacaſe of Staffordſhire. 


C——— 


—— wr 


19. 
Pirie ſhewed how an Attaint was brought upona falſe Oath 


made ina Replevin , where rhe Defendant made Conulance as 
Bayley to one H#«ſey, and inthe Attaint ſurmiſe was made that the 


' Sherit was Coſen to Hxſty, and thereupon prayed Proceſs to the 


Lefſee pur ans. 


Advoyfov. 


Coroners, and Puckering moved that no Proceſs ſhould ifſuc to the 
Coroners, for Hafſty was not party to the Actaint, and then this is 
but matter offavour, and he cited 3 Hem. 7. Andall the Court accor- 
ded with him , that it is but matter of tavour onely , and no ſur- 
miſe to have a, Writ to the Coroners,but YYaimiſiey would have put a 
difference between Leſſee for years and a Bayley,for as he pretended, 
inthe caſe of a Bayley, it ſha)l be a principall challenge, but not in 
the other caſe; but all the Court was againſt him, and that it isno 
principall challenge in the one caſc nor in the other. The laſt day 
of the Term it was moved again,and the Court was of the ame mind 
as before. | 


em, 
— 
| —— » 


20, 
N a . Onare impedit , it was faid b Anderſon, and agreed by all the 
Court; that if a man makea Feoftment in Fee of a Mannor with- 
out deed, and without ſaying ( with the appurtenances ) yet the Ad- 
vowſon ſhall paſs, and cited 15 Her. 7. where it is adjudged that it 
5s parcell of the Mannor, and licth in Tenure, | 


, 
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2l, 

N an Aftion of debt Ax:* rſox cited a caſe which was before him at 

the Aﬀliſes in Sowerſetſhire, ..> Aion of Battery was brought in 
London, and a Juſtification made in Somerſetſhire, 4bſq; hos that he. | 
was guilty in Loxden, and the Plaintif - replyed de injwria ſua prope i 
abſq ; talicauſa, and Axderſox (aid that a man ſhall never plead, de $i 
ſon tort. demeaſme : where the matter ariſeth in a Foxein 
Country. . 


Pleading 


22, 
N ejeftione firwe was brought by Clayton againſt Lawſon, the De- ,, _ 

A eolant leaded in Bar, a Recovery had in the Kings Bench a- © * 
gainſt the Leſſor of the Plaintif.” And Fenxer moved that it ſhould be 

no Bar no more than in Treſpaſs. Azderſor ] I think it to be a good 

Bar; For this Aion is as ſtrong to bind the poſſeſſion, asa Writ of 

right is to bind the right. YV/yndans I think itis no Bar no more 

than in Treſpaſs. Arnderfor | This is morethanan Aion of Treſ- 

paſs, for in this he ſhall recover his Term. Rodes ] This cafe was mo- 

ved the laſt Term, and the opinion of the Courtthen was , that ic 

wasa good Bar. Fenner | True it is, if it were between the parties 
themſelves; but here the Plaintif is but Leflee:to:him which was 
Barred. Anderſon ] Allthough that it be ſo, yet he claynieth by the 

Leaſe ofhim which was Barred, and during the Leaſe of the other 

his Leſſor could have no right, and whit ſhall he have then ? Fenner |] 

That which is between the parties cannot be anEftoppell tothe , 
Plaintif here which is but a ſtranger. Anderſon ] I know that he ſha]] __ 
not plead it by way of Eſtoppe]], but he ſhall conclude Judgement {5 
Attio.Peryaws ] If inan Afﬀſite a Recovery in another Afﬀiſe be pleaded 4. 
in Bar, he fhall not conclude by way of Eftoppell, but Judgement / 

Attio, and there he is driven to a higher Aftion, and ſo herezand the 

Law ſhall never have end, if after a man is Barred in his Aion, he 

may bring the ſame Aion again , therefore I think ita gocd Bar , 

and that he is driven to a higher Aﬀtion- YY/yndam || Leſſee for years 

can have no higher Aion. Anderſon & Peryam | It one which hath 

a Lcaſe for years and no more, enter upon him which hath a good Tenant for 
title, he is adiſſciſor ofall che Feclimple. J/yndam |} If two claim by Years diſeiſor of 
Leaſe from one man, and one bringeth- an Ejettione Firmwe , and is ©24"t in Fee 
Barred, what ACtion ſhalthe have then? Anderſen | None , for he —_ 
hath no Right. Y'/yndam] That is hard, Anderſon ] What Aion 
tnall he have which is Barred in Formdone? jurely none. Ferrer | 
This is another caſe. Anderſon } Aliquantulum 1rcenſtts , truly ir isa 
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_—_ that he ſhall be Bared, whereunto Peryams and Rodes agreed 
clearly, 


: : 22. 

N a precipe quod reddat, the Tank demanded the view, and an ha- 
bere facias viſmm iſſued > and the Tenant caune notto the Sherif to 
take the view, it was ſaid by the whole Court, that the Sherif may 
retC urn, that none came ro take the view, and he ſhall never have 
the view again. Anderſon | The habere fac. viſun ts the ſuit of the Te- 
zant, and then when he doth not come to take the view, this is a de- 
{ault, and then gocd reaſon to exclude him from the view. Gaway |} 
Such a retourn was never ſeen before, and therefore it is to be noted , 

the caſe -was between Hoo and Hoo forLands in Norfolk, 


md —_—— ————————— 


24, 

OhnVViſeman of the Inner Temple, brought an Action of debt a- 

gainſt' Thomas VVallenger, the caſe was this. A man ſeiſed of three 
acres of Land inFee, 'makes a leaſe, reſerving xxx. f. of Rent, and 
after deviſed the Reverfion of two acres to a ſtranger, and the third 
acre deſcended to the Heir, and he brought an Aion of debt for 
x13. d. being behind , and Packering moved if they were agreed of 
their judgement in the caſe. Se rms ]If a man let two Acres of 
Land rendring Rent, and grant the Reverfion of one of them, all the 
Rent is gone, as it is in Dyer, and at the Common Law , before the 
Statnte of . 3.there was no apportionment, and the Statute fpeak- 
eth of no ſuch apportionment as this is. Rodes Surely no Book in 
all the Law will warrant this apportionment. Fexxer | Yes Sir, 5 
Ed. 3. Ifa man havea Rent of xx.ſ. and grants parcell thereof, and 
the Tenant Attourns, this is good. Rodes {This 1s another caſe. But 
{hew us the caſe which was in the Kings Bench againſt the next Term. 
& adiornetur, but the Plaintif ſaid then to divers Barreſters that ſuch 
a caſe was adjudged with him in the Kings Bench. Paſch xxviij. El1z. 
Rot.341 berween«Wiſeman and Brewery, and another caſe in the Com- 
mon place, London, Rogers verſus Hun, Paſch. 16 Eliz. Rot. 1544. 


ER _ —_ — 
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__ 
| \ Qnare impedit was brought by Beverley againit Cormwall,ywhich 


was the - Preſentee of the Queen , and the. Plaintif had 
Judgement to recover, and-now the Queens Serjeant ſhewed that the 
Plaintif is outlawed, and prayed that the Writ to the Biſhop might 
be ſtayed, and that they may have aſcire- facias for the Queen, to ſhew 
x wherefore .. 


(45) 


wherefore ſhe ſhall not have Execution ofthis Judgement. Walmy/ley] 
This cannot be debated now, for the Plaintif hath no day in Court, 
after Jndgenient, and this is but a ſurmiſe. Cx#ria] The " Sw here 
before us teſtifies that he is outlawed. YYValmyſley ] Yetitis 
but their ſurmiſe that he is the ſame perſon. YYyndam] In; debr 
upon an Oblig: If the Plantif be outlawed, the Queens Serjeants may 
pray the debt for the Queen; and yet this is but a ſurmiſe. And the 
opinion of three Juſtices was (for 4nderſen was abſent ) that they 
ought to ay Execution , but how Proceſfe (ball be awarded, or if a 
Scire ſacias ſhall ifſue againſt the Plaintif or no, they would be advi- 
icdfor the courſe thereof, but Peryam thought that they might have 
a Scire facias againſt the antient Incumbent. 


— 
TT —— 


A QOmnare impedit was —_ by Gerard,and dcclared that his An- 
ccſtor was ſeiſed of the Mannor, to which the Advowſon is ap- 
pendent, and vreſenites, and died ſeiſed, and the Mannor deſcended 
to him, and ſo he ought to preſent, the Defendant pleaded in. Bar, 
that the Anceſtor of the Plaintif was joynt ly ſeiſed with his Wite, 
and that ſhe ſurvived,& for default of her Preſentation th: Lapſe ac- 
crued to the Biſhop, who did collate. Abſq;. hec that he died ſole ſei- 
ſed, and it was moved by Gawdy that the Traverſe ſhall be naught , 
for he |.ad ſufficiently anſwered to him before. And the opinion of 
the Court ( Azderſor being abſent ) was that the Traverſe is void, 
becauſe he had confeſſed and avowed him before, and cited 5 Hep. 
7.11. 12. Bro. tit. Traverſe ſans ceo 13. 


mm 


2 


DoQ@or Sgq#ire, and the Condition was, that if the Defendant di 
obrein a good grant of the next avoydance of the Archdeaconry of 
Stafford, ſo that the Plaintif might enjoy it, - that then, &'c;and the 
Defendant pleaded that he had obteined a good grant of the next a- 
voydance, and in truth ſo he had,but the antient Incumbent was cre- 
ated a Biſhop, whereby it pertcined tothe Queen to Preſent, ſo that 
the Plaintif could not enjoy it, and therefore the Plaintifmoved the 
Court that the Defendant ſhould amend his plea, and the Court( As- 
derſon abſente ) commanded him todo ſo, for it ſeemedunto them 
that the Obligation was forfcit. Gawdy moved for the Defendant . 
that whenthe Archdeacon was made a Biſhop, the avoidance per- - 
teined to the Queen by her Prerogative, ſo that it was become. im- + 
poflible, but nevertheleſs he — 5 amend his Plea.. 
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(BOBBY DBA ba ds 


DeT erm. Paſch. «Anno Fliz, xxix. 


I. | 

DISH E Firit day of this Eafer Term,Sir Chriſtopher Hatton, 
<1 Fo Knight, late Vicechamberleyn to the Queen, and Cap- 
SU FS tain of the Guard, rode from his houſe 1n Holborn, the 
W Lord Burghley Lord Treaſurer being on his right kand, 
STC x nd the Earl of LeiceFer on his left hand, and the Gen- 
etlemen Students of the Inner Templeattending upon him,(becauſe he 
was one oftheCame Houſe) and with great Honor he was brought to 
Vyeftminfter Hall, and there in the Chancery ſworn Lord Chancellor 
of England, according.to the . Patent and Seal delivercd unto him the 


Sunday before. 


—_— 


— 


2, 
He Queen brought a Onare impedit ' againſt the Incum- 
ail. the Biſkop, the Biſhop pleaded that he claimed nothing 
but as Ordinary , and thereupon Judgement Formall was given a- 
gainſt him, ſed ceſſet executio , &Fc. the Incumbent 6 8 bs in bar, 
whereupon they were at ifſue , and this iſſue depending, the Incum- 
bent died, and now Gawdy moved ifthe Writ ſhould abate againſt the 
Biſhop or no ? and V/5ndam and Peryam clearly that it thall-abate ; 
{at if the Plaintif had averred the Ordinary to be a diſturber, then 
judgement ſhould have been executed; but now he claiming nothing 
but as Ordinary, and thereupon ludgement given,which is but con- 
ditionall upon the Plea ofthe Incumbent, it ſecmeth that the Writ 
ſhall abare, tor there is none now to plead againſt the Gueen ; Bur if 
the Biſhop had been averred to be a diſturberzthen it had been other- 
wiſe, and Peryams reſembled it to the caſe of 9 Her. 6. where it is 
brought againſt the Patron and the Incumbent,and the Patron diectb, 
or the Incumbent, the Writ ſhall not abatcagainſt the other. But 
they commanded him to movelt again, when the Lord Axderſor was 


preſent. 


( 47) 


I 
Þ- Jefiere Firme was brought by King againſt Kivg and others, who @,__ . 
pleaded not guilty, and now the Jury appeared, and the Plainrif © * 
declared upon the Leaſe of one Vef.Gaway for the Defendant ſhewed 

that before the ſaid Leaſe, YYeſt had made a Leaſe for fix yeares, ſo 

that during that timethis Leaſe could not be good: the Counſell of 

the Plaintif confeſſed the ſaid Leaſe for fix years , but ſaid further 
that it was ſurrendred. Y/Y/yndam demanded where that ſurrender 
was made, and it was anſwered in Loxdov, and the Land lay in Effex. 
Was the ſurrender ( ſaid YVYyndam) made in London, and he out of 
Poſſeſſion, and the Land in Eſſex ? What ſurrender call you this ? Ang 0 of Poſeſi- 
the Juſtices laughed at this evidence, and ſo did the Serjeants for the ** 
Defendant, concluding thas it was not good without queſti- 

on. And ſo thePlaintifwas Nonſuice , and the Jury diſcharged 

incontinently. | | 2 


Y, 


__ 


4. | 
Ce ſhewed: how Hymyrlefton was Plaintif in an Ejeft:one 
Travers. 


Firmve, and declared upon the Leaſe of one Pinchine, to which the 
Defendant ſaid, that before P. -had any thing &«c. one E. Roberts was 
ſciſed in Fee in right of Fayth his Wife, and ſo being ſeiſed , made a 
Leaſc to the ſaid P. If the ſaid E. R. fo long ſhould live, whereby P. 
being poſſeſſed, made a Leaſe to the Plaintif, and ſhewed that the ſaid 
Rober ts was dead, and the Defendant as ſervant to the ſaid Fayth en- 
tred and Eje&ed him, now he demanded what he ſhould Traverſe in 
this Plea. YY5ndan ] This is a ſhifting Plea. Peryams } Is this Plea true? ' 
Shuttleworth ] No Sir. Peryam ] Then you may trice him uponthis 
Plea; for you may Traverſe the ſeifin in the right of his Wife without 
doubt, or you may Traverſe any other part thereof, and YYVyndans 
and Rodes agreed: clearly thereunto for the ſeilin C Anderſon 
abſente ) El —_ 


_ " 3 


3. 
A NAdtionofthe caſe was bronghtupon an Aſumpſit, the Defen- 7,,.,7. 
"%. dant-pleaded wow A ſumpfe.and the "fe was foundfor the Plain- Je joy 
eif, and now Gawdy ſpoke inarreſt of Judgement, becaule the Plain- 
tifthad alledged no place of the Afſamp/on, and he ſaid that when an x» Place off» 
Ifue is miſ-tried, it hath been adjudged here that it is not helped by !e 4/umpſron, 
the Statute , and here is no place alledged, whereupon the Tryall 


may be. Peryam ] The opinion of many hath been, that the _— 
aill- 


Conjidera= 
(197. 


Seandal, 


Maintain. | 


(43) 
ſhall b2 taken moſt ſtriftly, dut in my opinion it ſhall be taken mot 
liberally, ſo that it a verdi& be once given, it ſhall be agreat canſe 
that ſhall hinder judgement, wheretore allthough no place be 
ſhewen, yet when it is tryed and found, it ſeemeth, that he ought 
to have judgement; and ſo was the opinion of the Court, Azderſon 
abſente. | 


Om ———— 


6, 

\ N A&ion upon the caſe was brought in Staffordſhire by Whor- 
wood againſt Gybbons, how in an account between them, the 
Defendant was found in Arrerages, and in confideration that the 
Plaintif differreret drem ſolntionis debits predifti per parvanm temps, 
the Detendant did aſſume to pay it, and upon No» aſſumpſit pleaded, 
i was found with the Plaintif, and it was alleged in arrcſt of judge- 
ment, that this was no conſideration. And the opinion of the whole 
Court ( Abſente Anderſon) was, that inſfomuch as the Proviſo was 
made by him by whom the debt was due, that it is a good confidera- 
tion, avd that it is a common courſe in Aﬀions upon the caſc a- 
gainft him by whom the debt is due, ro declare without any words 
:n coxfideratione. And allthough that Gawdy moved that parvum tem- 
ps may be three or four hours, or dayes, which is no conſideration, 
yet for the cauſe alleged, the Court ſayd that- they ſaw no cauſe to 

ſtay judgement. | 


Ae 


 # | 
ER upon the caſe was brought for theſe words , Thox 
doſt harboar and maintain Rebels and Traitors ; and the ifſuc was 
found tor the Plaintif, and the judgement was entred by the Preg- 
notary; yct notwithſtanding Fa/miſley moved the Court to have re- 
gard unto it, for the Aion was not maintainable ;z- for if a man 
keep Theeves, and do not know them to be Thecves, he is in no fault, 
and an Aftion for theſe words will not lye,- and the Plaintif hath - 
not ayerred that the Defendant ſayd that the Plaintif knew them to 
be Traytors. Peryam | The Action inthe Kings-bench was, that 
the Plaintif kept Theeves ; and there if there be no ſuch averment, 
the Aion is not maintainable, but here-is the word Maintain, and 
that word implycth a thing prohibited, and therefore not ſufferable, 
and therefore | chink the Attion is maintainable,and by the opinion 
of YVindham, Peryam, and Rodes the AAtion was well brought( Ander- 
ſon abſente propter egritudinem.) h 


$.An 


( 49 ) 


8. 

A” Aion upon the caſe was brought by Richard Body again 

A. and declared that whereas Kary Rale:gh wasindebted to 
Body in 141. and the ſaid A. was indebted to. Raleigh in 5ol. in con- 
ſideration that the ſaid X, R. allocavit eiders A. 141. & promiſit ei ad 
exonerandum exndems Ade 141, parcell preditt. 5ol.the Detendant did 
aſſume to pay to the ſaid Plaincif the ſaid 1 41. and the Court was 
mdved if this were a good conlideration to bind the Defendant, 
And the opinion of all the Court ( Anderſon abſente) was, that the 
Confideration was good, for that he was diſcharged of ſo much a- 
gainft Raleigh, and Raleigh might alſo plead payment of the 141. 
by the hands of the Defendant. | | 


—_—_. 
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RO 

A N Aion of Affault and Battery was brought, and the Defen- ſan 
{A dans was condemned by »ihil dicit, and a Writ to enquire of : 

damages went forth, and then the Atcourncy of the Plaintif dicd, 

and another Attourney without Warrant prayed the ſecond Judge- Werant. 

ment and Execution, if this ſhall be error or no it was moved by 

Fenner; And the Court gave their opinion that if inan ation after 

Judgment the Attourney dye, a new Attourney may pray Execu- 

tion without Warrant, but in this caſe becauſe that he died before 

the ſecond Judgement, it ſceemeth that he ought to have a Warrant 

of Attourney, for -the firſt Judgment isno finall Judgement. And 

the Pregnotaries ſaid, that if after the firſt Judgement one of he 

parties haddied, the Writ ſhould abatc, quod fwit conce (ſum per curi- 

ay. And alſo Ferer moved: that this ſhall nor be within the in- 

tent of the Statute of Jeofayles which ſpeaketh of Verdifts, for this p,,1; 

ſhall not be ſaid a Verdi@t; whereto the Court agrecd, for a Ver- 

di&is that which is put in iflue by the jJoyning of the parties. 


| | 10 
Woman brought an aRion,and ſhe fCovenanteth that ſh: ſhall Covert. 

A not do any att, to repeal, to diſcontinue, to be nonſuit, or 
countermand this a&ion, and hanging the Writ, ſhe takes a hus- _ 
band, whereby the Writ abateth. Now Ferrer moved if ſhe had bro- 
ken the Covenant. VY:»dam)] If one be bound thit he ſhall not 
attorn andhe make an Attornment in Law, the Obligation is for» Atternment, 
feit without queſtion. Redes ] If I be bound not to make an Aſſign- 4ſenment. 
ment of ſuch a thing, andI deviſe it by my will,this is a forfeiture, as 
it is in 31. H, 8.Fever ] there is a caſc in Long 5E, 4.If one be bound 


(H) to 


ft E onfrderat i- 


xz. . 


+$RH 


{ 6:;d/t 103. 


$f, 
to appear at the Seſſions, &'c.and | am to make a plea inthis caſe, 
and 1 would know your opinions. Y/;ndham | You may plead ac- 
cording to thetruth of your calc, for that ſhall. not change the Law, 


therefore plead what you lift. 


—_ ——— —_w 
— 


| | ., It, 
| Þ wr was brought upon an. Obligation, the Condition was to 
_F#performeArticles contained in an Indenture, and one Artiale 
was, that the Defendant Sir #1/l;axs Drary ſhould plead the generall 
Hue, or an ifſuable Plea, orſuch- a Plea iz quo ſtaret art perſiſteret, 
within ſeven dayes next enſuing. The Defendant ſayd that he plead- 
ed ſach a Plea, and ſhewed what, and averred that it was ſufficient, 
and ifſuable within ſeven dayes. The Plaintif demanded judgement 
if to this Plea hethaTtbe received, for he appeared” in Michaelmas 
"Term, in which he ought to have pleaded, and took imperlance 0- 
ver unto Hill. Term. And Fexxer ſhewed.,. that .in truth an ifluable 
Plea was | purge ag, rk in paper in fcb.Term, and the Plain- 
tif replycd, and the Defendant rezogned, and the Plaintit furrejoyn» 


. ed, andthenbyaſſent- in Hil. Terny all this was-wavcd; and an im- 
. pexlance of the other Term cquerecfortear of a diſcontinuance ;and 


Appearance 
entred. 


Effrepment. 


now be would hayeihe Obligatian of five hundred pound forfeited 
by. this: Andabeopinion of the Court (Anderſan abſence) wag, thas 
tbe Obligation was forfcit, far.the Plea ought to have been entred of 
Record.  Redes) If one be bound inan Obligation to apgear here ar 
a certaingay, allthough he do appear atrhe ſame day, bo if his ap- 
pearance be not entred npon Record, his em wy is forfeit. Pery- 
a } Ifthe Plaiatif deny. thathe did pot pleada fufficitent Plea, this 
ſhall be tryed-by the Record , and how can thatbs,” whenyie is not 
centred of Record ? But the Court ſayd further , thatiit was hard 
that he ſhould have the forfeirure ; and ſayd that there was great neg+ 
ligence , and overſight in the matter. Peryam ] You may plead all 
this matter ſpecially, .and how by his aſſent the Plea was waved, and 
peradyenture his afſent (ifany thing) will help you. 


C——— -— 


. I'2> | 
J_ was brought betwcen Goparceners , and: hanging the 
Writ the Tenant made Wait, and Gawdy moved the Court tor a 
Writ of Eftrepment., Peryaws ] Where you arcto diſprove the intereſt. 
of the'Tenant; Eftrepment will lye,, .but. here you -contefs an cquall 
integeft in him, how then can you thave it ? Whereunto YVindbam a- 


- greed; and after it was ſhewen bow they were Tenants in common , 


whereby his motion was at anend. .  - | 
| 13. Note 
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13. 


"Otcethat in the :Starchamber this'Term it was over-Fulcd by 


'N the Lords; that if in an Aion at the Common Law, a man 
wage his Law, allthough that he make a falſe Oath, yet he ſhall not 
therefore be impeached by Bill in the Starchamber ; and the reaſon 


was, becaulſc it is as ſfrong as aTryall. And the Lord Chancellor 
demanded of the Judges, if he were diſcharged of, the debt by wa- 


ging of his Law, and they anſwered, yea.” But MMamwoed chief Baron 
ſaid, that it wasthe folly of the Plaintif, becauſe that he may change 
his Aion into an Aion ofthe caſe upon an Aſwmpſit, wherein the 
Defendant cannot wage his Law. . w 


Te. 


Perjury, 


A T another day inthe Starchamber between Hyrleſtone and Confpiracy. 


Glaſeour, it was oyer-ruled by: the Lords, that ifa Jury at the 


Common Law give their verdi, allthongh thatth make a. falſe Perjury, 


Oath, yet they ſhall nottherefore be impeached'by Bill in the Star- 
chamber: Burt if any collaterall corruption be alleged in them, as 
that they took: Money, or Bribes, a Bill _ thereof well enough. 
And allſo in the ſame caſe it was ruled”, that where Glaſeonur had 
brought Bill of Confpirary againſt Harleftoxe, and others,and di- 
vers of the Jury , for that they had indi&ed him of Pecjary, that 
before'the Indi&ment be traverſed; or otherwiſe ayoyded by Error, 
he catinot have a Bill of Conſpiracy, becaufe this ſhall quaſh the tryal 
atthe Common Law, and ſhalt preyentfr.*. And allfo before a man 
I & Writ of Conſpiracy doth not lye for him by the 
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ESE AS BIR AGB ) 


DeT erm. T rinitat, Anno xxix.Þliz. Reg. 


F.. 


PSA He Quare impedit brought by Specot and his Wife was 

N Y moved again by Gawdy, and it ſeemed to him,:that be- 
S4 caulc the Biſhop did not ſhew in what thing he was a 
W Schiſmatick, the Plea was therefore uncertain., and .ſo 


Ouare imp. 


FS inſufficient, and he cited 33 Ea. 3. 2. & 9 Eliz. Dyer 
254 b. Anderſon] I hc had certaialy owed in whatthing he was 
Schiſmaticus inveteratns ut ea occafione inidonens ſit & inhabilis, &c. 
This had beena good Plea without doubt; but as it is here, (ure it is 
no Plea ; for, itis cven as if he had ſayd,. that he was. criminoſss, 
whereunto allthe other Judges agreed. Anderſon | All that] doubt 
ie, whether this be helped by the Statute of Demurcers 27 Eliz. For 
otherwiſe the. Plea is inſufficient without doubt.  Gawdy ] The Sta- 
tute helperh onely matters of form, and this 15 the ſubſtance of his 
Plea, thathe is a Schiſmatick. Avzderſon ] Alltbough itbe the ſub- 
ſtance of his Plea, yet it is but form to plead it certainly. And if one- 
ÞB ouble plex. demur generally to a double Plea, it is not good at this day, and fo 
here.And ſo was the opinion of Peryamand the other Juſtices by their 
hilence ſeemcd to agreethercunto, yetthey gave day to the Serjeants to 


argue this matter. And Pergams ſayd that be would help the Plaincif in- 


the beſtſort that the Law would ſuffer him ; for the Biſhops are 
grown ſo preſumptuous at this day, that they will make queſtion,of 
all the Patronages in the Realm, and if it be againſt their pleaſure, 
none ſhall have his Preſentation. And allſo now And-rſon was 
agreed that the Aﬀtion was well brought in the name of the Husband 


and Wife, allthough he had once moved” to the contrary. Allfo in: 


. thiscaſc it was moved, that by the Demurrer it ſhall be confeſſed , 
Pemurrer 15 4 that the Plaintif Clerk wasaSchiſmatick : Whereunto Anderſon ſaid, 


tf ek f that if a thing be ſufficiently alleged, it is confefſed by the Demurrer, 


ently. alleged,” Þut otherwile not. 


—_——T—_ 
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2M | 
Replevin. © fl hom wm was brought by Brode againſt Hendy , the Defendant 
= + made Conufſance as Baylif to the Qucen for Rent behind, wher- 


wrong.) unto the Plaintiffayd, De ſon-tort demeaſue ſans tiel cauſe, mw _ 


re. 


> ” 
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Court was moved whether this be a good Plea, and by the opinion 
of three Judges it is no Plea ina Replevin (Anderſon abſente) but in 
' Treſpals it is good, notwichſtanding that it was objeted at the Bar, 
that there is a diverhity in our books taken, that when the Attion is 
brought againſt the Baylif, therc it ſhall be a good Plea, but not a- 
gainſt the Maſter. But the Court over-rulcd it; for in a Replevin he 
ought to make a title. 


VI” "Ir FF 
v 


3. | | 
He Queen hrought a Q#are impedit againſt 'the Biſhop and The- 
Þ - mas Leigh oo a they bee alegied ſerenally ſpeciall 
Pleas, and fo it depended, whereupon Fenner ſhewed the Court that 
the Queen did nor proſecute the: Suit ,. but let ir depend ſtill, and 
vhcrefore he. prayed that ſhe might becalled Nonſuit : 'But all- the 
Court, and the Pregnotaries ſaid, that'the' Queen cannotbe Nonſuit. 
Fenner]Shall we then which areDefendants always be delayd?Peryans|| 
After a yearpalſled you may have it- diſcontinued, but ſhe ſhall not 
be Nonſuit. And in the caſe of acommon perſon the Plaintif may 
diſcontinne it within a year, but the Defendant cannot diſcontinue it 
untill after a year. riofen'*. 193120 INAISAY 1OI'f 
Aoihe . * 


ww 


— —— 


Wigs moyed for Judgement inthe cafe of Kimpton. Rodes] 
Y We baxe giyen Judgement allready. : Faimiſley 3 Nos Sir, 1 
have not heard of . it; | Peryam, ) What is thic-ca(e 2? Rodes 75 The caſe 
isthis ; a'man was ſeiſcd of a:140 acres of land; and had Common 
appurtenant to them: in 46 acres of land, and the 46 acres of land 
weremn the occupation of ſeverall men, v:z.two in the occupation 
of A. andthe reſt in the occupation of B. and he which had Common 
pn;chaſcd the fayd two acres.,; now. if thisentive Common be ex- 
tint or no, ſothar they which were Fenants of the refidue of the 46. 
acres [hall take advantage thereby was he; queſtion. And all the 
Juſtices fayd that they were agreed.of thiscaſc long agoe. For all- 
though thar the acres be ſeverall,, and in» {everall occupations, yet 
the Common concerning that.is intire, ant: ſo by. purchaſe of parcell 


- 
2 Lg 


it isC 9aes | SUre 
js Fivoh, and fo1ſuppoſcd that it had been; 


_ 


q, 
Hmattelwerth moved that whether a Leaſe is made to a man o his 
——_ Land by Deed indented, this 


to the 
Court 


IS 


H3.) 


my 


an Eſtopple, where 


Diſconting- 
PLTTA 


The Queen can- 
net be- Nonſus. 


Common ex- 
tintt by pwr 


C L) 


(ha) 


Xcinc._. Reges | Surely;I have noted my book: thar. Judgement 


E ſtoppie, 


- 
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Court agreed. But YV/:indnam and Pery an ſayd, it the Leaſe be made 

: for life by Indenture, thar yet this ſhall be no'Eftopple, becauſe the 
Livery. Leaſe takes. cffe& [by the Livevy, and-not by-the* Deed ; bur, Rodes 
did. nor. fully: afſent: to that'5 « Anderſon - was abſent*in the Star- 


chamber. - 
Hill.1 > Elix. Dre was brought by Laſſels upon an Obligation, with condition, 
fot. g11, that if the Defendant did perſonally appear in the Kings-bench 


Sta.23 Hen. 6 (ych day,that then &c. the Defendant pleaded the'Stature of 23 H.s6. 
& ſaid tbathe was taken bythe Plaintifteing Sherifthen, by force of 
a Letitat, andthat the Bond was not madeaccording to the Statute: 
For being made for his deliverance; this word (perſonally) was in- 
ſerted in the condition morethan'isin the Statute.” - And it ſeemed 

| by chree Juſtices (Anderſon abſence that if it were in ſuch an Aﬀion 
where, a: man may appear by 'Attourncy, that then it ſhall be voyd; 
but naw the queſtion is -whether the party ought to appear in pro- 
er. pane force ofa Latitat or no; And'ſome ſaid yea, and ſome 
aid.np. AntthePhaintifſhewed a Judgement” given in the Kings 
bench for Sackford againſt Ctr. where Cutt. was taken by a Latitat, 
and made ſuch an Obligation as this is for.his deliverance, Sartfor 4 


being Ballives ſantt.Etheldrede inSyff. and adjudged for the Plaintif - 


that the Obligation was r_ this was in the Kings-bench, Ac. 
27 & 28. kliz. Rot. 575. but Peryam doubted of that judgement ; for 
 peradvenmure he might appear by Attourney ; 1deo quert; for that 
. was thereaſon of the-judgement given in the Kings-bench, as it was 
{ayd, becauſe he could notappear but in proper perſon. 
_ b \ 8 ha 


E | 7» Cs Rþ 
A. N Aion of Trover was brotight for* Goods, and the Defen- 


Feofayle. .danc pleaded a bargainand ſale ___ Marker, thereupon they 
were at if ac, and found for the Plaintit ; 'and now the Defendant 
ſpake in arreſt of judgement, becauſe the Plaintif had ſhewed no 

toe & place of converfion; yet notwithſtanding by the opinion of the Court 

ny the. Plaintifſhall baye — by the Statute.” * Peryam)] If in 


35 £1 191.266, Debt upon an Obligacion he doe 'tiot flew the place, yer If the De- 


o 


fendant plead a collaterall bar,” as a releaſe; orſuch like, judgement 
ſhall be given for the Pfaintif notwithſtanding, by-the Statute, if it 
be found for him by Verdi&. 


8. The 
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He caſe of Beverley was moved again at this day, how the Queen {#[ary, 
T had broughta Scire facias againſt him, to fſhew-wherefore. ſhe 
ſhould not have the Preſentation. Watmiſley ] It feemeth that ſhe 
ſhall nothave the Preſentation; for allthough we have recovered our 
Preſentation, yet before execution we have but a right. As if a man Diſſeiſer our- 
be difſeifed, and after outlawed, he ſhall not forfeit the profits of awed. 
the land. - And allſo ſhe hath brought a Scire factas, this will 
not lic, except for him which is party, or privy. Perjam] Aﬀer that 
you have recovered, it isa chattle, and then forfeited by the Utlary. 
Anderſon } The judgment that he ſhall recover, doth not remove the 
Incumbent , and as long as he remains Incumbent, the Phintif hath 
nothing bat a right. Then Per347 ſayd to Walmſley, argue to that 
point, whether he hath but a ri bt or no, but for” the othet point , 
that ſhe ſhall not have a Scire Fees, for want of privity, that is no - 
reaſon, for in many caſes, the ſhalt have a Scire facias npon a Re- Recoverer in 
cord between ſtrangers. Anderſon ] If I recover indebt,- and after debt outlawed, 
am Outlawed, ſhall the Queen have this debt? "Pindbawn'} If 1 reco- 
ver ina Quare impedit, and dye, jean rg have the prefentdtion, ny 32922 i 
Executor or my Heir? Sed nemo reſpoyart, Coria) It'is anew, and re COPEL 
a rare caſe, and therefore it is good to be adviſed. YYV2lifley} What 
ſhall we in the mean time plead in bar'to the Scire facias ? Curia | 

:mar. in Law if you hold rhe matter inſufficient. VValmiſey} Sg 
we will. . 4 EP OS pace it 


mma 
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9. * 
Ne Combford-tvas robbed within the Hundred of Offlay in Staf- 
( Jertori andtheand bis ſervant purſued enero m4 _—— 
ther County, and there one of the Felons was taken, and the Hun= 

dreds did nothing. And now Pxckering moved that he might have 

an Aftion againſt the Hundred, allthough' that he himſelf was re- Piaintif « 
fant-, within the ſame Hundred ; but the opinion of the-Court was Hundreder, 
againſt him ; for they ſayd that if a ſtranger make Hue and Cry, yy ue and Cry by 
ſo that the Felons be taken, the Hundreds 'are diſcharged.” Ano- 55 
ther queſtion be moved , ' becauſe chat but one of the” Felons was 

taken. Bus quere what was fayd'to that; for | heard nor. Queres - 


Bil of git. oY [at 
Rancis Aſhpoot bronght an Aﬀtion againſt the Hundred of Ev:»- Has Gr 
ger in  Hawpſhire,. for that he was robbed there, And __ TT CSF 
| | found 


I. 
Robbery after 
Sunjet, 

2. 
Hue ang cry 


Ne diffceſs. 


Normans 


caſe. 


Words, 


Therefore, 
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found a ſpeciall Verdid, viz. that tre was robbed after the ſetting of 


the Sun, 0 per diurnam lucem, and thatafterwards the ſame night he 
came to Azdever, which is in another Hundred, and there gave no- 
tice ofthe robbery, and the morning following, the men of Arndever 
came into the Hundred of Everg.r,and there made Hue and cry about 
ten a clock inthe morning, and that there were many Towns nearer 
to the place where he was robbed than Aydever was, and allſo with- 
in the ſamc Hundred of Evergey , and thit the MelafaRers eſcaped , 
and they prayed the adviſe of the Court. Now this matter reſted on 
ewo points, the firſt was, if he which is robbed after the Sun-ſet, ſhall 
have the benefit of the Statute, and the other was, if he had mad: 
Hue and cry accordingly, or whether any Hue and cry be needfull. 
And Walwmiſley argued that he which is robbed after the Sun-ſer, ſhall 
be helped by the; Statute, for they are bound to keep watches in their 
Townsto take night-walkers. And to the ſecond he ſaid , thatthe 
Statute doth not ſpeak of any Hue and cry, but only recexs inſecutio , 
and that ought to be done by the Hundreders. Shwttleworth to 
the contrary; and that it ought to be in the day, and cited Sramf. fol. 
35-.and after the Sun-ſcrt it cannot be faid to. be day. For the Lord 
cannot then diſtreyn for his Rent per 11 Her. 7. 4. nor demand 
Rent, for he is not bound to be there after the Sun-ſer, and he vouch- 
ed Fitz. titwlo core. 302. but at this time the Judges ſeemed to 
hold for the Plaintif. Aderſox ] The Countries arc bound by the 
Statute to keep their Country inſuch fort, ſo, that men may ſafely 
travell upon Cote way. So that at this time the Court held thar he 
ſhould be aided by the Statute, and alſo that}no Hue and cry was ne- 
ceflary or convenient to be made by the party, - but they were not 
reſolved , and therefore they gave a day to have it argued 
again. ena 5, net Wor. EE PIE AP 


ds 
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A N AXtion upon the caſe was brought for theſe words, thou 
worldeſt have ftoln a piece of cloth, or elſe thon wouldeſft have delive- 
red it to my Wifes Daughter, aud thou art athief and an arrant thief, aud 
I will prove it, and upon noe guy pleaded, it was found for the 
Plaintif. And the Detendant {poke in arreſt of Judgement , becaufe 


the former words proved but onely an Intent, which was no Flony, 


and the laſt werds ſhall be referred thereunto, and therefore the A&i- - 


on not maintenable. But now Shattleworth moved for 60% 712 
for the Plaintif, becauſe the laſt words arc ſufficient by themſelves, 
and ſhall not be referred to the former, becauſe they were ſpoken ab- 


ſolutely by themſelves, and ſo was the opinion of three Juſtices( An- 


derſox abſente ) Rodes '\ Otherwiſe itis if the words had been, and 
therefore thou art a thief. 12. Samxell 


A oÞoeam-ah © +£.2 


(57) 


Cee Hayles brought an Aion of debt upon an Obligation, the INT 
JCondition was, that if the Defendant did pay: tothe Plaintif 40. Þ P72” 
within twenty dayecs: after the retoarn,of one Ruſſel! into England $4 
from'the City of Yexice in the parts beyond the Scas, that then , &'. 

and the Defendant pleaded in Bar, that Rufe/! was not atthe City 

of Vexice, whereupon the Plaintif demurred in Law , andat this day. 

the Record was read and clearly per 3 Juſtices ( Anderſon abſente ) 

it isno good Plca. For in fuch caſes, where 'parcell isto be done 

within the Realm , and parcell withoutthe Realm, they ought ro 

plead ſiich a Plea as is triable in this Realm ,;.and therefore they 

commanded the Serjeantto move for JU when Anderſon 

was preſent, and ſo he did the laſt day ofthe Term, and Judgement 

was given for the Plaintifby all the Courr. 


— 


— 


; | I 3. X $7: Sa } | 
BI reſpaſs by Advor againſt Hills, the Defendant pleaded that the 
I Dean and Chapter of Feffnrinfter, made aLeaſe t:y0ne Pays, who, Attornment 
made Leafes out of it ,. firſt to 4. forcertain years rendring Rent . 
and after the end of that Leaſe, then to' B. rendring Rent; and after. 
wards ſold all the entire intereſt to the Defendant, to whom the ſe 
cond Lefſee (which had no poffeſſion) Attorned; And the Plaintif Poſſeſſion. 
moved that he might plead a better Attornmentsfor this is not good, 
becauſe itis no Attornment. And ſo was the opinion of the Court, 
and therefore they gave him day to amend his Plea, or elſe let a De- 
murrer be entred. | 


6-0 | . 
ona wager of Law, it was BY by Anderſen, that if Iam bound þ, 
V to you to pay you accrtain ſum of money, and a ſtranger deliver 
you @ Horſe | tw#4 -aſſent, for the ſame:debt,- this is.no fatisfaCti- 
on. So if Lbe indebes apona fimple contra, and a ſtranger make an 
Obligation for this debr, the Debror cannot wage his Law , for this 
doth not determine the*ContraR. Er #»l/ut deaixit.. 


yuent by 
eft ranger. 


15: C0 | 15 .Bctwee 


Prokibiten, 


Aſſets. 


His avnd 
Fry. 


C58) 


3% 


{ * rnngy Peirce and Davy this was the caſe. A man covenants 


with 7. $. topay to A.B. and.C.cevery of them-x. 1. at the age of 


ewenty four years, and makes. an Obligation to perform the Cove- 
nant; And afterwards makes his Williin this ſort. Zrem., I will that 
every one of my. Wifes/Ghildren, wiz. . A. B.andC. ſhall have every 
of them x. 1. attheir ſeverall ages of 21 years, :in performance of my 
Bond and Covenant, in that behalf, made at the time.of my Mariage, 
and not-otherwiſe, and dycth. Then A. B. and C. ſued in the ſpirit- 
caall Court, for theſe-;Legacies, and. Feirce. brought a Prohibition, 
and they ed.aconſti}ation, and the Court feemad to.cncline to 
their demand, becauſe:they were/all ftrangers :to the:Covenant , but 
yet they wouldnor abſolutely ;grant.it 5 And afterwards in Termine 


Paſch. 30. jt wzs moved again, andihen the Court. doubecd, becauſe | 


it was notgiven asa Legacy , alithough that it was payable before, 
for that it was given in performance of the Covenant,and not other- 
wiſe, and Amderſon and Rodes ſaid preciſely that a conſultation ſhould 
not be granted, ſed alii heſitabag.; But yetthey all thought it good 
reaſon wn Han get wrongs Payd.s har they —_— 
poundedthe matter, an ec: day.to Peviree to pay the maney., an 

{ oe $8 -PeNCce, -tO: :them- +which had, ſued. in.the.S kr ignall 
Court for:their cofts/The ſameTeſtacor: allſo deviſed diveile fumms 
of money tohis Wife, to:;pay tothe faid 4; B,and C,in petormance of 
his Covenant, who hadthe moneyiaccordingly.. And indebt brought 
upon the Obligation for the ſame-Govenant the Executor; pleaded 
plene dminiſtr. and upon the Evidence all . this maxter.appeared, and 


cheopinion of the Court inthe Exchequor was, that. it, ſhall be aſſet=, - 


and ſo adjudged there. 


—  — 


— ud 


CO EIr__Y 


16.. 


| ates of Shrewſberyxas robbed in Buc Ks: ptr na ghereup=- 


on'he brought his A&ion againſt the Hundred ,. who Pics £d not 
guilty, andthe Jury found « ſpetiall'Verdi,.viz-.that heyas rob- 
cd the day and 77 hr mernareng type > ee Wt AM place 
within an other /Pariſh'thanhe had” (4Yeged/,;but they tonnd allſo 


that both the Pariſhes were within the fame:Hundred,and:thereupon 
they praycd the adviſe of the Court. And three uſtices ( Anderſon 
being in the Starchamber ) lield. clearly that the laintif ſhall have 

ndgement, and they ſaid, that ſo was the opinion of-my Lord A»- 
&er ſos allſo, for it is not materiall' within what Pariſh he is robbed , 


ſothatit þe within the ſame Hundred.. 


17.Ric hard: 


Bs A aww  o mw . ca. .oacooccs cc. rw... 


( 59) 


I7. 


) [chard Hamington Adminiſtr. ofghe goods and Chattels of 1/a- 
R bell Orams brotight an Aﬀion of debt againſt James Richards and Fauiure 
Mary his Wife, Adminiſtraterix of the goods and Chattells of Lau- charge by 
rence Kyawelly, upon a bond for performance of covenants, and the poſſiþ;1; 7. 
caſe was ſuch. Tenant for 31 one years deviſeth to his Wite as long 
25 ſhe ſhall be ſole and Widow , the occupation and Profits of his 
Term,and after her Widowhood expired all the Leaſe and intereſt to 
Reigno/d his Songand dieth,and the Wife hath the Term by force of the 
Deviſe, and he in the Reverſionby Indenture bearing date. q#into De- 
cemb. An. Marie prime,did give and grant,bargair, and ſe]],all that his 
Tenement tothe Wife and to her Heirs for ever, And alſo did covenant 
to make further afſurance, and that at the paking thereof, it ſhould 
be diſcharged of all former Bargains, Sales, Titles, Rights, Joyn- 
tures, Dowers, Morgages, Statutes Merch. Statutes Staple, intruſions, 4 Ferffmen:. 


Forfeitures, Condemnations, Executions, Arrerages of Rents, and all ' %*r and after 


other charges, (except Rents and Segvices which ſhall be due after , 
Oc. to the chief Lord ) And afterward he made and levycd a fine ; 
And after the Wife maricd, and then the Sqn centred, and the Admi- 
niftrator of the Wife brought debtupon the Obligation againſt the 
Adminiſtrators ofhim in Reverfion, and averred that the Land at 
the time of the Feoffment was charged, with the ſaid Lealc of ; I, 
yeares. Walmiſley | It ſeemeth that Judgement ihall be given for the 
Plaintif, becauſe it wasnotdiſcharged at the tim of the Feoffmcar. 
For inthe Commentaries a man Deyiſcth his Term to his Wite until 
his Son come vo full 'age, after at liis full age the Son ſhall have it, ſo 
that there it was _—_— tothe Entry of the Son hereafter. And 
here allcthough that it be not preſently charged, yet when'there is a 
charge ariſe , the Covenant ts broken. And fot that in 8 Eliz. a man 
bargains and ſells Land , and Covenants that 1& ſhall be diſcharged 
of all charges, and he had granted a Rent before to begin twenty 
yearsafter, whenthe Rent begins it ſhall be ſaid a breach. And this 
is notlike the caſe in 3 Her. 7. 12.6. Where Tenant in Tay] difſeiſeth 
the Tenant of the Land, &c. And ſol think Judgement (hall be given 
for the Plaintif. Fenyer co the contrary , and here the Term was cx- 
tin&by the grant rnd (alc,and thenthe Feoffment void,and therefore 
no charge, and therenpan no charge at the time of the Feoffment;and 
for that he cited 42 Ed. 3.& 11 Her.7. 20. where Tenant in Dow- 
cr infeoffs the Heir without deed, &c; ſo here, in that ſhe took no- 
thing by the Feoffment, there: was no charge at the time of the Feoff- 
ment, And this poſſibility ofa. remainder doth not make an intercf, 


alſo, 


Com. fo. 539. 


Rent charge 
HFUTE. 


and thereupon he cited 8 Ed. 3. 3.. Fitz. reſceipt 35 , where Tenint » 


for life lets the Land to one upon condition, that if he dye in -* 


(12) 


Hue aid 
Fry. 


Freſh ſuit by 
. the Hundred- 
£rs.. 


Walled Towns | 
may keep the 
Wares. 


A man is r0b- 
bed [lain and 
hound. 


(60) 


life ofthe Leflor, that it ſhall retourn to the Leſſor, &c. upon ſuch a 
matter he may be received, and he cited for thatthe caſe of Wheler, 
14 Hen. -.tol. :7.anda title ſuſpended is no title, 3 Hen. 7..12.% 30 
Ea. 3. Leaſc for life upon condition, that if the Rent'be behind , 
then he ſhall retainthe Land, &sc.. and he ſaid that the. opinion of 
B omlcy in Falmerſtons caſe was contrary thereuntso;;': but yet he ſaid 
in 3 Eliz. he hath a repore 'which was adjudged 'contraryto 
the opinion of Rromley. And/allſo he cited:;50 Ed. 3, \ 4 a man ſhall 
not have the Rent and the Tenancy of the Land allſo. And ſo'it ſee- 
med to him that the Piaintif ſhall be barred..- . th 


goa — - ——— 


| | 18. 4 | 

HE caſect Fr. Afppoolwas moved again by Fenxer, and it ſezmed 

. to him that the PJaigrif ought te make Hue and cry, for as he 
ſaid it hath allwaies been the manner of-pleading, and allſo it hath 
becn all wajes pareell of his iſſue to prove.” Allfo he argued that he 
ſhould not have remedy by the S$tarate, poft occaſmm ſelis; For Stans- 
ford ſaith cxpreſly; that it a marwbe robbed in the day , - that he ſhall. 
have remedy; and the day ſhall be ſaid but: fromn'the rifing ofthe 
Sun to the tall thereof, for. the -words of the Statute are, that the 
Gates of the walled" Towns ſhall be ſhut, ab arcaſwufq; ad ortnn fo- 
fs, ane then if the Gatesbe fhut,, andthat walled Townbe within a. 
Hundred, how can they make Hue and cry :?; And the caſe in 3 Ed. 3+ 
38 not like to this caſe, for [there it was enquired and.found of the 
Dozen . Anderſoz | The freſh ſuit mentioned in-the Statute, ought to- 
be made by the Inhabieancs,'and nor by: the-parties,and 1 am of. your 
opinion, that Hue 'andicry wasat the Common.Law ,; but. what of 
that ? But look the Statute 55 and..there is no: word-of Hue and cry. 
And the Statute of 28 Ed.z.isan expoſition: of that Statuteg.and there 
is no mention thereof,but Freſh ſuit is there mentioned, which ought 
to be made by the Inhabitants. And by thoſe Statutes it ſeemeth clear- 
Iy that the Inhabitants ought to guard: the Country in ſuch ſort ,'as 
m en may ſafely rravell without robbing. And for. the night, Sir,wee 
ought tocunftrue it, as & is moſt reaſonable, and about the ſetting of 
the Sun is the common time of robbing, . and therefore if this ſhall 
not be intended by the Scatute,. nothing ſhall be intended-; and. all- 
though the walled Towns cannot perſue, yet they may keep the waics 
ſo, that no robberies ſhall be committed, and this is both day and. 
night as Tthink. And if a-man be flain in the robbery ſo that no Huc 
and cry can be made, FE doubt not butthe Country ſhall apſwer for 
the robbery, and © if he be bound: And if Huc and Cry-ought to be, 
when dghe ic tobe? For if a man be bound twodayecs together, he 


bad as good make no Hue and cry, as make Hue and cry after- 
| - wards,. 


(61) 


wards, and yectTI hope yu will agree that this man ſhall be relieved 
by the Statute; which cafe was agreed by all the Court. Perjars] 


The day without doubt is after the Sun-fet. Rodes cited the caſe of Day after 51: 
waging Battail in an Appeal in Stamford. And ſo by agreement of ſet. 


all che Juſtices, Judgement was entred for the Plaintif ; but Fenner 
ſayd privately, that in his conſcience it was againſt the Law ; yet not- 
withitanding all _—_ udges were clear in opinion, and the Serjeants 
of the other part allſo. 

So that it ſeemed tothe Judges, that no Hue and Gry is neceſſary 
by the party 3 for they all agreed that the Country ought to be kept 
ſo thatno Robberies be committed. And Anderſox and Rodes affirm- 

«cd preciſely, that it is not necefſary,, and the other agreed in the 
reaſon. thereof, and ſayd that it is not mentioned in the Statute, but 
ſayd that the waics ought to be kept fo that men may travell ſafcly, 
or otherwiſe it isagainſtthFtature.  * 


po 


h 19, 4 

N a Writ of Falſe Judgement brought againſt the Mayor, | Sherifs, 

Citizens, and Commoenalty of Norwich, it was moved where 
the Ifſue ſhall be tryed, and per Coriam it ſhall not be tryed there, bur 
ye: the Aion may be uſed.there. And in the ſame caſe it was de- 
manded, if-the Sherif may fummon himſelf, and the Conrt an- 
{wered that he could not, and Peryams ſayd thar ſo ic hath been a 
judged here many times. - 


25-4t- 20. | 
7T> laſt day'of the Ferm the matter of Laſe!s was moved again , 

and irſcemedto Anderſon that the Obligatien is voyd, .in thar 
there is an cxpreſs form limited by the Statute , and this varying 
from the form in ſubſtance, is voyd; for in his opinion he excludes 
the party from his advantage given him by the Statuce. But all the 
other Juſtices held opinion againſt him; for they ſayd, that a man 
ought to _— in properperſon upon a Latitat, which. Anderſon 
denyed, and ſayd that the Latitats are not but. uf threeſcore yeares 
continuance, which the ether day Peryams had affirmed, and he ſeem- 
ed to miflike with-the Latrats. And the Serjeant moved for their 
reſolution in the caſe. Anderſon | All my Brethren are of opinion 
againſt me, wherefore take your judgement accerdingly.. And: ſo 
judgement was centred for the Plaintif. 


CE 303 "21. Gawer 
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Traverſe. 


(62) 


2l. 


| Hug ae brought Debt upon an Obligation againſt Ph#te, with 


condition that if the Defendant ſuffer the Plaintif his Tenants 
and Farmers to enjoy ſuch a Common , that then, &ec. Ang the De- 
fendant pleaded conditions performed, and the Plaintif afſigned for 
breach , that he did not ſuffer A. B. his Tenant to enjoys &s. Ab/, 
hoe, that he performed the condixion. And it was ſayd by the Court, 
that this Traverſe was not good, no more than if one be bound to 
perfornt the covenants inan Indenture, and the Defendant plcads that 
he hath performed all, generally, if the Plaintif afſign his breach , 
he ſhall not ſay farther, A45/4, that the Defendant hath performed the +» 
covenants ;. for ſo much he had ſayd before. But FWalmiſley would 
have put a difference between the caſes, becauſe in the one there - 
were divers covenants to be performediybut not ſohere. Arderſor ] 
bf a man plcad a Plca which is ſufficient of it ſelf, and take a era- 
verſcallſo, you will grant that this Plea is not good, quod yr con- 
ceſſum, and this Plea had been ſufficient of it ſelf onely, quod fait con- 
ceſſum, trgo the traverſe was nor good without queſtion. Er ſic epinis 
fotins Carie. 


La C—— 


22, 


Rent charge Ones brought a Replevin againſt B. who avowed the taking 


Ugion of poſ- 
ſeffion, 


Tenant at wil. 


for a Rent charge grantcd to him by the Duke of Suffolk, And 
this was the caſe, The Duke was ſeiſed of three parts of a Mannor , 
and granted a Rent charge to the Avowant ; And one Pole was ſciſcd 
of the fourth part ; and Hatcher purchaſed the Dukes three parts, and 
the part of Pele allſo, and demiſed a fourth pare to the Plaintif; but 
the Serjeants could not agree whether it was Poles fourth part, o: 
otherwiſe the fourth part generally ; and as it ſeemed to the Court , 
if it were the fourth part of Pole, then the Avowry is not maintain- 
able ; but otherwife if it were the tourth part generally. And after in 
Aichaelmas Term the caſe was rehearſed again, and it was thar he 
demiſed eandens quartam partemto hold at will, Andallthe Juſtices 
agrecd that it ſhall be diſcharged, becauſe it was never charged, all- 
though once he might have difſtreincd in all the Matinor ; for that 
then there was no fourth part, for all was alike in the hands of the 
urchaſcr,but now when the tourth part is.in the hands of a ſtranger, 
It is no reaſon that it ſhall be charged. almiſley | But the Tenant ar 
will hath nothing bur the profits by the way of taking, and not any 
land ; but if Hatcher had made a Feoffment, then 1 agree that it 
ſhall be diſcharged. Feryam] And as well ſhall Tenant at will take the 
rofts in his own right, as long as the will doth continne, where- 
ofe judgement was given for the Plainrit, 


>) -* 
A. «+- -- O, 
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23» | 
Liz for years, the reverſion in fee to Coxffance Foftor , and the Waſt.. 


Leſſee granted over all his term and intereſt to A. B. reſerving Peſch, 18 8] 
and excepting all trees growing in and npon the premiſles , the zer. 420. © 


Lefſce makes waft and deſtruftion in the trees, aud C. F. brought 
Waft againſt the affignce, and if this ation will Iye or no, was the 
queſtion, wherein it was diſputed, whether this exception and re- 
{crvagion made by the Leſſee. be good or no ; for if the reſeryation be 
ropd, then the ation will lye well againſt the Aﬀignee, and there= 
upon theſe caſes were put, toſhew both what intereſt the Lefor and 
Leſſeehave int.the Trees, viz. 33 Her. $. 2 Hey.7. 10 Hen. 7. 42 Ed. 
3. 21: Hen,6.46. 27 Hea6.waſt in Slatham, % 2 Eliz. fol. Danſeyes 
caſe, k'7 Hen.6.% 12 Ed. 4. but to prove the reſervation voyd Ferrer 
took this ground, Thatthing which a man cannot grant, he can- 
not reſerve; and the Letſce cannot grant the Trees, ergo, he cannot. 
reſerve them. And afterwards judgment was given for the Plaintif,for 
default of pleading on the part ofthe Defendant; but for the matter 
in Law two Judges were againſt the other two, ſo that they could 


not agrec. 


$94902022-94400$52203+. 
DeT erm. Mic. An, Reg.Eliz.xxix. & xx. 


I, 


' upon an Obligation indorced with'condition to tand 
(We to the arbitrement of 4. B. who did arbitrate that the 
Defendant ſhould pay to the Plaintif xx 1. and appoint- 

...cd no certain day of payment ; and the Defendant in 


leading confeffed the arbirrement ; but he ſayd further, that the 
Þlainti did never requirchim to pay it, and thereupon the Plaint if 
demurred in Lar”, and upon readiug of the Record, the Court held 
clearly, that it wasno plea, becauſe che Defendant at his peril ought 
tro make payment within COCRREIG and the Plaineif needcth. 
notto make any. requeſt. And £6 

mentaccordingly.. 


ſon commandedto center judg- 


2. Fenner” 


>.N a&ion of Debt was. brought by Brer againſt Andrews Requeſt. 


Poſſibility 
Intereſt. 


Grant. 


Rediſſeiſin. 


Tudgement, 


Aſfſe 


F rwvilege. 
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2 


of | rat moved this caſe, a man deviſeth landsto his Wife for term 


of her life, and 1f ſhe live untill his ſonne come to the age ot 24. 
yeares, that then he ſhall have the lands ; and if ſhe dye before he 
come tothat age, that then. 7.S. ſhall have it, untill his ſonne come 
to that age, and dyed ; then 7.5. dyed before the wife, and after ſhe 
dycd before the ionne came to 24 years, if the Executors of I. $; 
ſhall have the land until] the ſonne come to that age or no, was the 
queſtion. And the opinion of all the Court was; that they (hall not 
have it, becauſe their Teftator had never any intereſt veſted in him. 
Fenxer ] But here was a pofliblity of an intereſt. C#7i4] Bur that is 
not ſufficient. Rodes cited the caſe of Bret and Rigdes in the Com- 


 mentaries. Anderſon I If T'grant you, that if you pay me xx 1. at 


Eaſter, then you ſhall have an Annuity of x1 {. to you and your heirs, 
if you dye before Eafer, now your Heir ſball never have it, and ſo in 
this caſe. 


—_— A——— 
PI 


ny 3. 
Hatcher recovered in an Afliſe of Novel afeifi againſt Elmer for 
Lands in Hackney in Middleſex , and after Elwer re-difſeiſed 
him, and Thatcher re-entred, and E mer difſeiſed him again. And 
F leetwood moved the Court if Thatcher may have re-diffcifin, be- 
cauſe that-after a&ion accrued to him he had re-cntred:: -: way of 
What is the Judgement in this Aion? Surely it ts not that he ſhal 
recover any land,but double damages,and that the Defendant ſhall be 
taken, and ſhall make a Fine; wherefore foraſmuch as he {tall recover 
no Jand , the entry into the land cannot purge the offence and 
wrong, which is made puniſhableby the Statute ; and fo was the opi- 
nienof the whole Court. And the Court then held opinion like- 
wiſe, that ifa manbe difſciſed, and after re-enters, and 'is difſciſed 
again, that he ought to have an Aſſile of the laſt entry, and not ofthe 
firſt, 27 Afcpl. 42. | 190 fo: wihtic 


—_— __ 


ns 42 pat | 
Ne Powell was ſued in the Common-Pleas, and as he was com- 
ing to Weſtminſter, he was arreſted in Loxdon, and thereupon had 
acommon Writ of [Privilege {urmiſing thathe was coming. to. re- 
tain Counſell ; and: Walmſley -prayedi that: he might be examined 
whether he did ſo or no, but the Court would not. Wa:miſley ] It 


is norcaſon that if he be going about other matters he ſhould have 
the privilege of this place. 


Curia ] A hundred Writs have been al- 
lowed 


( 65 ) 


lowed withont any cxamination. Walmifley ] In 10 Her.6. & 4 Hey. 


7. ſuch an examination was made. Azderſon | Bur that was not. 


de rigore Faris, and all the Court refuſed utterly to examine him. 
But Walmiſley ſayd privily, that it was againſt the Law. 


I. 
Tez Millington brought Debt againſt 7. Barges for 91. and Wager of 
declared that he bought certain Oad ; and the truth of the Law. 


caſe was, this Oad was ſold to him upon condition, thr if ſhe 
did notprove it to be good and ſufficient, then he ſhould pay no- 
thing forit, andall this was diſcloſed by the Defendant upon his 
Wager of Law. Windham | If the caſe be ſo, then you may wage 


your Law, and it was ſayd, that ſhe muſt have detinue tor the Detinue. 


Oad. 


——— 


| 6. 
N an Avowry made by the Lady Rogers, it was ſaydby the Court Title is 4- 
I ( Anderſon abſente) that it is ſufficient for the Avowant to plead vowry. 


his Freehold , but if the Plaintif will traverſe the ſame, he ought 
to make him{elf a title. Neſox Pronotary, ſo are all our Prefidents. 
Peryam] It is not ſufficient to make it of his own ſeilin, but he muſt 
make it Paramount his own ſeifin. 


A 
WY nile moved for Judgement in the caſe of Richard Hn- 
ington for the Plaintif. For he ſayd that it was not clearly 
diſcharged, becauſe of the poflibility of the charge enſuing, allchough 
the charge were not then preſently executed; in proof whereof, he 
ſayd that it isnot all gone by the acceptance of the Feoffment, and 
then it is a bargain, for a Leaſe for years is a bargain; for there he 
hath q#id pro quo. Allſoitisa Title, as in Nichols caſe in the Com- 
mentaries: Ana then allthough he had nothing which he could re- 
leaſe, becauſe.it was caſuall whether it ſhall happen or no, yet now 
when it happens it is a charge ab i»itro, and thereupon he cited 9 H. 
6. where one which had nothing but a poflibility may maintain. 
And ſo where a man makes a Feoffment, and covenants that it thall 


be diſcharged, as here ; and afterwards his Wife recovers her Dow- 


er, the Covenant is broken, and yet it was buta poſlibility. And 8 
Eliz, where a man covenants that it ſhall be diſcharged, and he had 
granted a Rent charge to begin twenty years after, this wasnot «4! 
charged. Fezner argued to the contrary for the reaſons mov-.! 
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Peryam ] Here allthough it beno charge at the time- 


him before. 
of the Feoffment, yet it is not diſcharged 3. for if it were diſcharged, 
then it ſhall never be charged afterwards. And ſo was the opinion 
of all the Court ( Anderſon abſente) and after at the end of the Term 
when Avderſo» was preſent they were all agreed thatit wasan in- 
cumbrance, and not diſcharged of the incumbrance, and therefore 
they gave Judgement for the Plaintif. | 


= 


8. 

N Avowry by Johns of Swrrey Eſquire, it was ſayd by Anderſon 

for Law, thatif a wan before the Statute of quia emptoyes terra- 

711m, makes a gift, and reſerveth to himſclfupon every alienation 
the yalue of the Land by a year, this ſhall be ebadged according to 
the value of the Land at the time of the tenure, and not that where- 
unto it is enhauuced at this day , for a tenure ought to be certain 
when it is made. Y 


9. ? 
Saute 23 H.6 R Aves brought Debt upon an Obligation againſt St#ckaale who 


Poſſeſſion. 


pleaded ner eft failnm, and the Jury in Norfolk found this ſpe- 
cially Verdi&,that the Defendant was ſucd by the Plaintif, and made 
a Bond tothe Plaintif endorced with Condition, that it rhe ſayd 
S. did perſonally appear in the Queens Majefties Court called the 
Kings bench, and then and there make anſwer to ſuch matter as the 
Plainrif ſhould object againſt him,the ſayd Plaintif giving bim war- 
ning, that then, &c. Aud the Plaintif was neither Sherif nor Sherifs 
Officer, for the pretence of the Defendant was to avoyd it by the 
Statute of 23 Hey. 6. Andnow the Plaintifprayed Judgement. An- 
derſon ) The caſe is no more than this; A man is bound te another 
to appear at his ſuit inthe Kings-befich, and doth notſo, if this 
Obligation ſhall be avoyded, and Iſec no colour to avoydit; for it 
is not within the Statute, andallthe Judges agreedclearly, that ir 
e: =_ _ the Statute, and therefore they gave Judgement for 
the Plaintil. 
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CIs IO, 

| Brad brought Treſpaſs vi & armis againſt Hal/men. for taking of. 
his Goods, the Defendant pleaded not guilty, and the Jury 
found a ſpeciall Verdi&,. that the Plaintif at the time of the Treſ- 
paſs ſuppoſed was of the Myſtery of the Grocers, and that the Defen- 
dant was his ſervant, and pur in truſt to ſell res & mercand:ſas de 
termpore- 


(67) 
tempore in tempus inſhopa ſua exiſten. and he took thoſe goods and 
carried them away, &c. and they prayed the adviſe of the Court. 

The doubt was becauſe the ation was vi & arms, whereas the De- 

tendant had the cuſtody,or if this ſhallbe called a cuſtody. Shartle- 

worth for the Plaintit, and he cited the caſe in Liteletoz fol. 15. 

if 1 deliver my ſheep to compoſt your land , and you kill them, 1 Sheep. 
thall have treſpaſs , whereto the Juſticesagreed, and held cleariy 

that he ſhall have this a&ion well enough. Peryam]he hath bu t an au- AuForir: 
Ctority only, and not any cuſtody or poſſeſſion.v.2 E.4.22.2 Ex. $8.22 

E. 4:5. 13 £. 4.9. Tenant at will cught not to cut down t.rees nor 
abate.z H.7.12.21 H.7.14.the caſe of Bat ler. 


le 


"=P 


: IT. 
Reſpaſs by Foſter againſt Pretty and his wife, who juſtificd that --.,, 
I was ſeiſed and made a leaſe to them for yeares, &'c. the Plain- 
tif replied de ſox tort demeaſne, Abſg, hoc that he leaſed, &c. Peryans ] 
Will you take a Traverſe and not make yourſelf a title?Coria] with- 
out queſtion you ought to make your ſelf a ticle, otherwiſe it is 


if the Defendant claym a Common, or ſuch like, and no poſſefſion of 
the land. 


OT An 


II. 

Rte Plaintif againſt Shepheard, the Condition of the Obligati- Apparence. 

on was to appear at his Suit in the Kings-bench, and upon | 
Condition performed pleaded, the iflue was found for the Plaintif, ar 
And now he ſpake in arrcft of judgement, for that the triall ought JP ** 
to have been by the Record, and not by the Country. And ſo was : 
the opinion of the Court. But Radford Pregnotary ſaid that the 
triall was good cnough, for it may be that he appeared there, and . 
yet there is no Record made thereof; to whom it was anſwered, 
that then it is no appearance if it be not recorded; and Radford re- 
plied, ſuppoſe that there isnot any ſuch ſuit there ? how then can 
it be recorded ? bat the rule of the Court was #t ſ#pra, for then the 
Obligation ſeemeth to be fingle. 


> 


—______ 


13. 
He caſe of Calgate againſt Blyth was now again _ by Flete- aule [2 
wood for the Plaintif. And firſt he'faid that the limitation by 


the Wife is not good , for which he took this ground, that alwaies z (0 : >Fd 

when a man ſhall gain a fee fimple by matter of conclufion ofRecord,  /þ,g +, £ 

that he ſhallbe (ciſed to his own uſe, And here the Husband _ Og 3%, 3h 
c 
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fee by concluſion by tlie fine, and therefore his limitation good on” 
Carill, ly. And there upon he put a caſe reported by Cari!l,who was a grav®© 
man, and very learned in the law. That it Hucband and Wife lev 
a nz to B. who rendercth to them again for life, the reverſion ſhabl 
remain in the Coniſor to his own uſe, Alſo he put another caſe 
Grant of all put by Baldwin in the time of H. 8. that a man ſciſed im right of 
Eſtate. his Wite grants tor:#ne ſfatum ſunm to another, the. grantce ſhalf 
have itno longer than during the life of the Husband if his Wife 
overlive him, bur if ſhe have iſſue by him, then he ſhall have it du- 


Fine levied 


Fine. ring the life of the Husband abſolately. And if two tenants in com- 
Feoffment. mon infeolF B. in fce to their uſe,they are then tenants in common of 
Drference Per this uſe, bat if they levy a fine to B. to their uſe, then they are Joyn- 
_ my tenants. And in Queen Maries time a parſon of a Church,by licence 
AParſon "levies a Of his patron and ordinary levied,a fine of a portion of his ReQory, 
ne. - and it was adjudgedt hat it ſhallbe to his own uſe in his naturall. 


ſhops. capacity; the ſame Jaw is if a Biſhop levy a fine,and he cited 11.7. 4. 
1.the firſt caſe, and ſo he prayed judgment for the plaintif. Arder ſor 
chiefiuſtice rehearſed the caſe, and firſt he ſaid that the Wife with- 
out her Husband cannot limit the uſe without doubt, And here 
the caſe is no more , but whether the husband may limit the uſe 
without the privity of his Wife, and I think it a ſtrong caſe thax 

Notice 0} a uſe. he cannot. If Husband and Wite have an uſe, and they grant it over 
to one who hath notice of the Ute,this ſhallbe to the uſe of the Wife 

What anſe is. again; and he defined an Uſe to be an intent andtruft to convey 
; lands, and cited 6. H. 5. and that when the intercſt of the inheri- 
FIRE- tance is in the Wife, it Husband and Wifelevy a finc, this ſhall be to 
to the uſe of the Wife, for the uſe ariſeth out of them. which give 

the land, and not by the Coniſes or Feoffees, for they neither grant 

nor give the uſe,and then it ſhalbe toctheuſe ofthe Wite again, But 

sFeoffment by 5F the Husband alone make a Feoffment, this ſhall be to his own 
, e Husband 4. . and the Wife after his death ſhall be driven to her ation. And 
Aſent without if the wife had been privy or afſenting to the limitation, although 
naming. ſhe had not been named, yet it ſhould be a good limitation, but the 
ury have found that ſhe was not privy; And acaſe was here ad- 
Indenture after judged, that where a fine was levied, and thelimitation made after 
« fine levied. by Indenture, that this ſhall be to the uſe of the Indenture,.if. there 
be no other againſt it; but in thiscaſc it is found expreſly by the 

Jury, that ſhee never agreed , which- doth impugn that which 0- 

therwiſe ſhould be intended; then now the caſe is no otherwiſe 

but that a fine is levyed, and no uſe is limited, but ifthe fine had 

Silence 3s an «- been levied, &the Husband only limited the uſe, and nothing els 

greemeni, had been done againſt ir, then. it ſhould have been to the uſe limited 
by the Husband, becauſe it ſhould have been intended that. the 
Wife had confented thereunto, and ſo Ithink. judgment ſhalbe gi-- 


wu * VE11. 
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ven againſt the Plaintif. Windham] 1 am of the ſame opinion,and 

it ſeemeth that their difference and diſagreement in the Iimita- 

tion is the cauſe that both the limitations are void, Firſt let us 

ſce who hath auftority to limit the uſe ? ſurcly the principal 

owner of the land hath the principall auforityrto limic the uſe, 

and here the Wife is the principall owner, and therefore bath chiet _ 

power to diſpoſe of the uſe; And, Sr. the ute is the chicf profit and Wh 4 uſe is, 
commodity of the land, and cannot be ſevered from the land, no 

more than the ſhadow from the body, and this was the reaſon of 

the Statute of 27. H.8.which draweth the poſſeſſion to the uſe,and not 

the uſe to the pcoſſzſſion, for the uſe is the principall, for by the com- 

mon law by bargain & ſale enrolledthe Jand ſhall paſs without livery, | 
for this was a contra for the uſe, and then the Jaw ſhall make the a 

land to paſs, and whitherſoever the uſe is now carried, the land The Law eref;. 
and poſſeſſion ſhall follow, but when the Law carricth the uſe, it the uſe. 

is to the owner and proprietary of the Land. For it a man ſeiſed 

of Lands on the part of his Mother,levy a fine thereof,the uſe ſhall 77e mothers 
paſs according as the land ſhall, becauſe the law carrieth the uſe. 7” 

And here the Wife cannot limit the uſe without her Husband, and 

therefore that is void, but yet it is good to this intent, to ſhew 

her diſagreement. And it the Husband limit the uſe, and ſhe doth _ 

not diſagree,the law intendeth that ſhe conſenteth thereunto,becauſe Silence Conſent 
ſhe hath joined in the fine. And therefore in London,fſale of the lands La 
of the Wife by deed enrolled by the Husband only is good if ſhe by Huch kn 9+ 
aſſent, or ifſhs do not di/22ree. And although that fhe ſhall not be Wife, : 
examined concerning the uſe, yet the Law will not have her defrau- 

ded of her land by joyning in the fine, without her conſent to the 

uſe; for by that meanes every Wite may be defraud:d of her land 

by joyning ina fine, which were a great inconvenience, and con- 

trary.to this ground in Law, that the Husband cannot diſpoſe of 

the Wifes lands without her conſent. And although thac if the 
Wife had not ſhewed her agreement or diſagreement, then it ſhould 
have been to the uſe limitted by che Hola yet here ſhe hath 
ſhewed: an- expreſs diſafſent, and ſo by their variance, both their 
deelarations are void, as in a Quare impedit by two, if both make 
ſeverall titles, both ſhallbe barred, and ſo judgment thallbe given 
againſt the Plaintif. Peryame to the ſame intent. Firſt it is a plain op 
caſc that if a Husband and Wife levie a fine and limit no uſe, then - Uie linite 
the uſe is to them as. the land was before , for the uſe is the Ut wha is 7 
profit of the land, and the Wife alone cannot limit the uſe, for du- aber 
ring the coverture ſhe hath ſubmitted her will to the will of her 
Husband. Amnd if they both leviea fine,and he onely by InJenture $5:11.c. 
limits uſes, if ſhe do nothing, then his limitation is good, and the Limitar ion-af- 
calc of Vaviſewy adjudged here that a limitation after the fine is terfine. 
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 *good. And here the Hasband hath limited the uſe to himſelf 


torlitez and afterwards they both agree in the limitation, now if 
the rel:due in which they agree ſhallbe good ? I will ſhew my opi- 
nion therein Jikewiſe, becauſe that alſo may come in queſtion here- - 


| after. And I think that this ſhall not bind the inhericance, for it is 


a ground in Law, that limiters of uſes ſhallbe ſuch as have power 
intereſt and auQority of the land, and no further; As if Tenant for 
lite and he in reveriton Joyn ina fine, Tenant for life ſhall limit 
but for his life, but here by the death of the Wife the ability of 
the Husband is gone, for he had no ifſue by her, and therefore 
his uſe ſhall bee gone allſo , for otherwiſe it ſhould be a 
great incenvenience ; but if they had joyncd in the limiation, 
then the inheritance of the Wife had been bound, and ſo it is if the 
Law can intend that ſhe had agreed, And to ſay that the Coniſees 
{hall rake it from the Husband and Wife, and therefore the Wife 
to be concludedzis but ſmall reaſon, for ſhe may confeſſe the Record 
well enough, as appeareth by the caſe of Eare and S»ow in the Com. 
and no inan can.limituſes further than he hath the land, and 
here the limitation for the inheritance after the death of the wife 
cannot be good, and for their variance both are void. Andfol 
think judginent ſhallbe given againſt the Plaintif. Rodes to the 
ſame intenr, for the Jury hath found that the Wife did not agree, 
and this ſpeciall finding ſhall avoid all other common intend- 
ments. And the intendment of the party ſhall overthrow the in- 
tendment of the Law, and he cited Eare and Szowes caſe, where it 
was found that the wife had nothing. And he cannot limit uſes 
farther than he hath eſtate in the land,and therefore judgment ſhall 
be given againſt the Plaintif. Arnderſox ] then enter judgment 
accordingly. : | 


I 4. 

N Attion upon the ſtatute of Hue and cry was brought againſt 

the hundred of Dummow in Eſſex, and the Jury found a ſpe- 

ciall verdiCt that the Plaintif was robbed about three a clock in 

morning before day light, and thereupon prayed che adviſe ofthe 

Court, And now allthe Judges were agreed, that for becauſe the 

Robbery was done in the night, and not in the day, thereforc 

the Hundred ſhall not be charged, and they commanded to enter 
wdgment accordingly. 


x5- Between 


(yr 
15 


| 5 rye Cogan and Cogarthe caſe was, that the Defendan: had 
ſold .certain land ſowen with oad to the Plaintif, and that if 
any reſtraint ſhall be by proclamation or otherwiſe,that it ſhould nor 
be lawfull to the Plaintiff to ſow and make oad, then he ſhould have 
certain mony back again, and after proclamation came that no man 
ſhould ſow oad within four miles ot any market Town, or clothing 
Town, or City, or within eight miles of any Manfion Houſc of the 
Queen, and the Plaintifſhewed the Land was within foure miles ofa 
Market Town, and becauſe hedid not averr that it was a Cloathing 
Town alſo, the Defendant demurred in law, And all the Judges 


held, that he had ſhewed ſufficient cauſe of his Demurrer,for the mea- 
ning was to reſtrain by the proclamation aſwell all manner of 


market Townes, as thoſe market Townes which were clothing 
Townes. And after Pxckering ſhewed that the reſtraint was onely 
from ſowing oad, and not from making, and their Contrat was 
thatif any reſtraint ſhould be from ſowing and making,in the copu- 
Jative, whereby he thought the Plaintif ſhould be barred, quod Crria 
conceſſit. 


—— - i. EO — tt. 
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Etween Cock and. Baldwinthe cafe was, that a leaſe was made 


————— 


Copulative. 


Paf. 2 9.El;z. 


for 21 yeates to one Trewpenny and El:zabeth his wite, if he and Rot. 1470. 
ſhee,or any child or children between them lawfully begotten, ſhould Copnlarive, 


live ſo long; And after they were married the wifc died without 
iſfac; ifthe leaſe be thereby determined or no was the queſtion? 
beraulſe it is in the conjunCtive (he and ſhe) and now one of them 
ie dead without ifſuez and this caſe is not like Chapmars caſe in 
the Commentaries ; where one: covenants to infeoff B, and his 
heires, for there it is impoſſible co Emfeoff. his heires as long 


as B. ſhall live , and therefore there it fhall bee-taken in the Leaſe to 2 for 
disjun&ive and the ſame Serjeant ſaid that if A. lets land to two fe | 
for life, if one dye,the other ſhall have all by ſarvivour, becauſe they _ for life 
took it by way of intereſt; but if I let land to t:vo to have and to Difference. 


hold for the lives of two other, if one of them dye, the leaſe is gone, 
guod fuit conceſſum, and here the leaſe ſhall be determined by the 
death of one, becauſe ſo was the intent. Redes ] the meaning ſcemeth 
to be conrrary, tor by the (or) which commeth afterward, 1t appea= 
reth that they ſhould have their lives in it. Peryam Anderſon and 
Wyndham Cid that it appeareth by the disjunQive ſentencc which 
commeth afterward, that the intent was that the leaſe ſhall not be 


determined by the death of one ofthem,anJ1 the reaſon which mo: : 4 
; inc 
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the Lord Azderſon to think ſo was, becauſe the ftate was made be- 
fore the marriage, and fo it is as a joynture to the wite,and therefore 


not determined by the death of the one. And after they all gave” 
judgment accordingly. 


F 


__ 
WW WW brought treſpaſs quare vi & armis againſt Somerſet 
being Tenant at will, and the Defendant demurrred in law 
whether ſuch an ation will lic againſt him or no, it was for — 


nant at Will down of trees, Andat this day Arderſou rehearſed the caſe, an 


Waft. 


Property. 


Property. 
Taking 


Embezeling. 


Difference, 


Paſ.25.Elix. 


Rot.602, 
Waſt, 


faid that they were all agreed, that the a&ion will Iye well enough 
vi & armis, tor otherwiſe he ſhall have no ation, for waft is not 
maintainable,and Littletox ſaith that Treſpaſs lyeth,8& ſo ſcemeth the 
better opinion,in 2 E. 4. 33. for otherwiſe this being a common caſe, 
it ſhallbea common miſchicf; And he commanded the Pregnotary 
to enter judgement for the Plaintif. 


_—_— 


| | 18. 

Q"45 moved to oy Judgdment in the caſe of Blsſſe, and he cited 

2 Ed. 4. 4. If the ſervant of a Mercer take his goods, Treſpaſs will 
not lie, ( ſed vide libruns ) and he cited 3 Hen. 7, 12: that itſhall nor 
be Felony in a Shepherd or a Butler. F/indam | If he had imbezeled 
the goods, it is Felony, and for the cafe of 3 Hey. 7. it is Felony 
without queſtion, q#od fwit conceſſum. Anderſon | The ſervant hath 
ncither generall nor ſpeciall property in the goods, and he ſhall have 
no Aion of Treſpaſs if they be taken away, and therefore ifhe take 
them, Treſpaſs licth againſt Hoa and if hc imbezell them, it is Felo- 
ny, Wherefore he commanded to cnter Judgement for the Plaintif. 


19. 

Eo rms Taire and Feane his Wife brought an Aion of Waſt a- 

gainſt Pepyat, and declared how that the Defendant was ſeiſed in 
Fee, and made a Feoffmene to the uſe of himſelf for life, and after to 
theuſe of the Mother 'of Joane in Fee, whodied, and itdeſcended 
to her, and after the Defendant made Waſt, &c. The Defendant plea - 
ded that he was, and yet is ſeiſed in Fee, Abſq; hoc that he made the 
Feoffment in manner and form, pro#t , Fc. And the Jury found a 
ſpeciall Verdi@, that the Defendant made a Feoffment to the uſe of 
himſelf for life, but that was without impeachment of Waſt, the 
Remainder in Fee as before. And the Plaintif prayed Judgement, 
and the doubt was, becauſe they have found their ifſue, and 


more 
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mote, v/z. that it was was without - impeachment of Waſt. Ardey- 
fon |) Whether it were without impeachment of Waſt or no, was no 
Part of their iſſue , and then the Verdi& for that point is void, and 
the Plaintif ſhall have Judgement. YYindham ] Th: doubt is for 
that they have found that the Defendant is not puniſhable,and where 
a Verdi& diſcloſcth any thing, whereby it appeareth that the Plain- 
tif ought not to Recover, Judgement thereupon ought to be given 
againſt him; As in detinue,, the Plaintif counts upon a Bailment by 
himſelf, and the Jury findeth, that another Bailed to his uſe, the Bailment, 
Plainrif ſhall nor Recover. And a Serjcant at the Barſaid, that the 
iſſue, is not found. Anderſon] That which is found more than their 
iffue is void, and therefore in 33 Hey. 6. where the Tenant in Afſiſe Fr. 
pleades nul Tenant de franktenement noſme en lafifſe & ſi trone ne ſoit. © 
&c. and the Jury found that he was Tenant , but that he held jointly 
with another, and there the Plaintif Recovered, and ſo he ſhall here. 
And at I-ngth by the opinion of all the Court , Judgement was en- 
cred for the Plaintif; for he might have helped the matter by 


pleading. 


I6. 


N debt by Aay againft Febnſor, the Conditionwas to pay a 100 .1. Payment. 
I to Cowper andhis Witc,and by all the Court, if he plead paymetit to 
Cowpcr alone, it ſufficcth, for payment to him alone ſufficeth without 


naming the Wife. 


A. I 5. 

I a Quare impedit by Sir Thomas Gorge , againſt che. B. of Lincoln 
and: Dalton Incumbent, the caſe was that a Mannor with an advow- 
ſon appendint was in the hands of the King, then the Church becomg 
void, and after the King grants the Mannor with the advowſon; now 
the queſtion was, if the Patentce ſhall have this preſentation, or the 
King? And all the Judges held clearly that the avoydance doth nox 
paſs, for it was a Chattell veſted in the King, and they cited g 
Edward 3. 26. and Dyer fol. 300. but Fitzh. nat. br. is contrary. fol. 


33- 11. 


— 


Avoyaance. 


th 


2-2+: - OI ROT TLR Ta = : EW 
Ebr was brough by Goore Plaintif for 200. 1. upon ſuch a Bill —Bailiwic & 
Ds: it knownunto all men dy theſe preſents, that /, Fd. Wing- 
field, of H. in the County of 245 759 do acknowledge my ici; t9 
| F | | {. b& 


Falue. 


Licexce, 


Covenant. 


Condition. 


_ Covenant, © 


Fre dtter- 
4681. 


2051461 


be indebted to William Geore; in 200. |. for the 

mine Heirs, and Afigne, do licenee the faid G. 93g an m—_— 
Baliwick of Dale; to the uſe, &'c.umti}, &e.the Defendant pleaded in 
bar, that thePlaincif had ufed the faid Bailiwick, and aid no more, 
nor at what place he had received the money; and Swgg moved that 
the Plea was not good, becauſe he had not ſhewed the value, which he 
ought to have done: and the Judges were{ of the ſame opinion, and 
they faid morcover that this Plea is not good in bar ofthis ſpecialty, 
forpayment is no plea upon a finglc Bill, and he might have brought 
his Aion npon this Bill, without ufing whe Bailiwick; for chisL.i- 
cence is no Condition. & adiernatsy. 


DeT erm. Hill. eAnmno Eliz. xxx. 


——_ 


_— — — _— 
—  —— 


I. 

N Ejeftione Firme was braught by Dorothy Michell againſt 
Edmund Danton, and the caſe was this. A man maketh a 
Leaſe for years, rendring Rent upon Condition ,twith a 

*= Govenant that the Leſſee ſhall repair the Houſes, with o- 
ther Covenants. And after he deviſeth 'the ſame Lands to the ſame 

Lefſee for more years , rendring the like Rent, and under the like 

Covenants, as in the farit Leaſe 3 the remainder over to another in 

Fee, and dycth. Then the firft Leaſe expires, and the Lefſecheld in, 

by force of the Deviſe , aud did not repair the {Houſes , fo 

that ifthe firſt Leaſe had been in eſſe, - he had broken a Covenant , 

now if this ſhall be a Condition , ſo that he in Remainder may en- 

ter, was the queſtion. Shwtrleworth ) This is a Condition; for he 
cannot have an Aion of Covenant, and then the intent was, that it 
fhall be a Condition. But ail the Court was againſt him, and thar 
the intent was not ſo, for the words are ( under like Covenants ) 
which words do not make a Condition, allthough they be ina Will. 

Anderſon \) The nature of a Covenant Is, to have an ARten; and not 

to enter, and ſo all the Court held it no Condition. And Perzyamfaid, 

that Cunder like Covenants) were void words, and therefore Judge- 


ment ſhall be given againft you. 


I Mn _- ated ——— 


"— yours 


c— s —— 


_ | 
Rebering the Queens Serjeant moved, that one Aaams was in- 
P debicd to the Queen in a great ſum which. was ſtalled to pay 
yearly 
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yearly fo much, untill all werere paid. And for ſecurity he levied a 

a fine to Flliam Lord Burghley Lord Treafurer,and others ,that they 

ſhould Rand ſeiſed to the uſe of Adams untill he made default of pai- 

ment of the ſaid ſum, and then they ſhould ſtand ſeiſed to the ule of * 
theQueen untill ſhe were ſatisfied and payed, and then to the uſe of 

Adams and his Heirs; And aftereAdams by deed enrolled, fold the 

Land toa ftranger in Fee, and after the ſaid ſtranger failed in pai- 

ment of the ſaid yearly ſum, whereby the Queen ſeiſed the Land, 

and fo continued untill The was ſatisfied, now the queſtion was , 

who fhould have the Lands, Adams, or the Bargainee ? Anderſon | If 

you will take the caſe according to the words, it is ſhort, tell me , 

what Eſtate had Adems by this Limitation ? Packering | A Fee de- 
terminable. Anderſon ] How then can the Bargaince have it when 

the Eftate is determined ? Pxckgrivg |] But the Fee was limited to 4- 

dams and his Heirs. Anderſon ] This is but a poſlibility which can- 

not be granted over. Aadif I were a Chancellor, Adams ſhould not Pfibility can- 
have the Land, but upon the words 1 tell you my mind. & alii Fuſtic. | ve : _—_ 
conticnerunt. Feng 


Zo | 
Aniel Bettenham Plaintif againſt Debors Harlackenaon 3 the caſe pevey/7on 

Dez: this, one Harlack, was ſeiſed, and deviſeth it co the Plain- ,, pen a de- 
tif for years, the Remainder to the Defendant being his Wife for. viſe. x 
life, and provided that the Lefſce ſhould pay the Wife xx. 1. a year 

for Rent y-at-ewo- Feaſts, and aftcr the Plaintif failed of payment , 

wherby the Wife entred for the Condition broken. Anderſen 1 Wh ere- 

foremay not a man make Reſervation upon a Deviſe ? Peryam) A 

man may reſerve to himſelf or to his Heirs, but this istoa ſtranger. 

Anderſon JPEvery man which takes by a Devilſe, is in, inthepey by the 

Deviſor, quod f#it conceſſuw, wherefore then ſhall not this be as a Re- 

ſervation to the Devifor, and as a gran of the Reverſton to the Wite, 

Gewdy If it ſhall be a fam in grofs, yet I think that ſhe oughtro.d2- 5,,,;, ,,;;, 
mand it, which ſhe hath not done. Anderſos 'and Kodes denyed that 
caſe clearly, and that the contrary hath been adjudged. Anderſon \If 
IDeviſe Lands to a man for years, rendring Rent tro me and mine 
Heirs, And after I Deviſe the Reverſton, he ſhall have the Rent as Deviſe of a Re- 
incident to the Reverfion. Peryam ] This may be agreed, but the ca- we fgon ajter 

ſes are not like. & adjornatur. a Term, 


——— 


————_—. w» 2 a 


Are 
N debt by Beftock, the cafe was, that the Plaimtif and another made yy;y;ng f 
a Contra& with the Defendant, and the Plaintif alone broght Law, 
CLI) _— 


”; 


Voucher. 


5 lander. 


V ns flaty, 


Red; ſſeifirs 
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the Aion and Falmiſley moved the Courtzif tl, «Defendant may wage 
his Law, for it is not the ſame Contra, and ke cited 29 Hex. 6. ac- 
count before Anditors, where. it was but before one Auditor, he ma 
w age his Law, & 35 Hen. 6. isan 2xpretis Caſe in the point. And fo 
was the opinion of the Court. Arderſon abſexte. ps 


er—_— 


— — 


mn 


A Writ of Entry ſ#r- dif. was "ORIFA by Sir Thomas Sherly , 
againſt Grateway, who vouched one Brown, and he entred into 
the Warranty, ſaving to himſclt a Rent iſſuing out of the ſame Land, 
and this was allowed-by the Court, and the Voucher, was ina Writ 
of entry to a Commen Recovery tobe had.. 


6... 

Dward Smith brought his A@ion of the caſe againſt- #araer for 

word*-,viz.1 was robbed of goods3:o the value of 40.1.& they were 
ſtollen by S»ith and his Houſhold (ipſamEdwardaym ac quoſdam Eliz. 
xuorem ac L.F.ſervientew ejus muendo) and the iſſue was tound for the 
Plaintif. And the Defendant ſpake in arreſt or Judgement, becauſe S. 
alone broughe the Attion. But all the Court ſaid, that the Ation 
is well brought, for the ſlander is feverall. And Peryam jj 202 © pre; 
a man ſay that three have robbed him, and. name them , #no flats, 
every of them may have a ſeverall Aion. 


_—_ - — 


| = | 

N an Aſliſe by Thatcher where he was Redifſeiſed, the Rediſfeifin 

was found in part, and thereupon. the Court was moved, . if Re- 
difſeifin will lie,in as much as it is not bur of part, and the Writ is, 
if he be Redsſſefires de eodem tenemnte, then Rediſſeifin. lieth; but tlie 
Court held that Rediſlcifin lieth of part, and that he ſhall recover 
damages, as they are aſſeſſed by the Jury, and not by the. Affiſe. Then 
it was moved, if Rediſleifin lieth in Middleſex or 3Londev. For 
Fleetwood ſaith, that the ancient Expoſitors have taken it,that it doth 
not lie there, becauſe it is not coram Inſtic. 1rinerant but all the Court 
held the contrary. And Walmiſley ſaid, that there be Writs inthe Re- 
gifter accordingly. X Ap 


- —C 


Time conve- FEAHc Earl of Kent brought debt upon an Obligation indorced with 


ment , 


© Conditien, that if the Defendant do.permit the Plaintifhis Ex- 
ecutors- 


_ » C72). 
cutbrts and Aﬀignes mot onely to threſh the-Corn in the-Defendants 
Barn, but allſo to cary it away, from time to time, and at all times 
nerceftericonventent, with free Egreſs and Regreſs, or:elſe to pay 
8. L,upon requeſt, that then, && and-in truth- the Defendant permit- 
ed the Corn to be there:two years; in which time,..Mice and Rats 
had devoured much of it, and then the Defendant threſhed the Refi- 
due, ard the Earl brought his Ation, and*there-was a demurrer en- 
tred. Walnsiſley ] the Bond is not forfei3 , for the Earl hath not taken 
1t out in time- convenient, for he ought,'to take it intime conveni- 
ent, and time convenient is that which is not-prejudiciall to any per- 
ſon, (which the Juſtices privily denyed, ) and here it isa prejudice 
to the Defendant, it the Plaintif will not carry away his Corn, and 

thereupon he cited many caſes, that things *thalt be-done"tn time 


convenient, as in-21 Ed. 4. arbitrement ought to be made in time 4rbitrement, 


convenient. A»derſon ] Your: cafes are by. a& in Law, but here you 
have bound your ſelves, and the. Conditiqn is( attime cotivenient) 
and. ifhe:will come in the night, - or on the. Sabbath day, - this is no 
convenient time,' but allthoughithat he come in along time after, yet- 
it may be(at) time convenient, and the. words arenot ( within) 
time convenient, and ſo was the opinion of the Court. And #7ndhan 
ſaid, that if it had been (within) time convenient, there would have 
been a difference... - LonTh «nyo REES. 


44 bY @ > Ci>ft £6: 23 
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9. 
MEZz Hare and 3 others brought an Aion of Treſpaſs qaare Treſpaſs. 
clauſum fregit, and Aſſigned he place in ſixteen Acres of Land Contents of « 
called Chnrchclolc, andthe Detengant-pleaded not guilty, andthe 1 afignment. 


Jury found aſpeciall Verditt, that. Churchclaſe contzyneth ſixty A> 
cres, whereof thoſe ſixteen were parcell, 'and- that diverſe men'were 
{ciſed of. divers: other parcells of the ſaid:cloſe , and that Hare 
only was ſciſed of the ſaid fixteen Acres ,.in. which, &c. & expoſuit 
eas tothe three other Plaintits to be ſown, - and that he ſhould tind 
half the ſeed, and they three ſhould find the other halt, whereby the 
Land was ſown accordingly, and thatthe Bore of Okety cattic andde- 
ftroyed the Corn. Sed #trmm, Fe. And the doubt jreſted upon two 
points, 1. becauſe the Verdi&ſaith, that it-conteineth fixty Acres, 
and fo ſhall be intended not the ſame place,. and the-Court yaried in 
opinion thereof, - inſomuch, that. the ſixteen Acres arefqund tobe 
within the cloſe conteining 4dixty Acres, bytfar the, 2. which was, 
that they all four, Joyned in quare clauſum fregit, and it appcareth 


that three have nothing there, but that . Hare is ſole {eiſed, And for ver4;s pl 
that, the Court held opinion that the Verdi& ſhall abate the Writ, «bate ihe 1Writ. 


for the. Defendapt cannot break their cloſe where three of them have 
CESL nothing, - 


( 78). * 
nothing, but"Fure only. Rodes ] A Caſe huthgpecn adjudged > 
Partition, Where Chevey brought Partition againſt Bury, who leaded that they 
___ did not hold mComtnoh, and the ——_ that he and his Wife 
held in Common;'-and yet the Verdi@& abated the Writ. | ##ndbam 
' You 'will all gramtthat the other three have-no intereſt in the L 
( quod Wulmiſley concefſit )- how then can they have quare 'clarſms 
fregit ? Femner ] Exccutors ſhall have quare clauſum fregit , and 
Exacurers. ye, they hayeno intereſt in the Land. Roaes | There they have an 
int ereſtHrithe time. Arderſon ] Here is buta bargain, and no in- 
tereſt, tid thenthe three have no colour to bring T ceſpals,quare clan- 
ſum Fregit.- fo 00+) | 


"_ 


x IO, , 
Avoydance, " He Onare impedit brought by the Queen againſt the Bithop of 
F TI hen was utes ia Law, and now: the Record was « Mir 
and day given over to hear the Arguments, but Fewer ſaid, that it 
is all one cafe with that which hath''been adjudged here, vis. rhat 
th: Queen hath title of Lapſe, and doth not preſent, but the Patron 
preſents, and after the Church becomes voyd by the death of the In- 
cumberit, that now'the Queen ſhall not preſent '; but the Cotire an-" 
Difference b —_ that there the avoydance came by death, but here it comerh 
tween Deat ivati 


y- and whether this will make a diverſity was the 
> 10N. 


«nd Privation. qu 


= m— an 


it. | 
Efate. T Arper brought Treſpaſs againſt Spier and Drew,, npon not 
F Haus leadea, a ſpeciall Verdidt was found, and the cafe in 
effe& was this, F.gave Lands to-a woman, to have andto hold toher, 
& to the heirs of F.of the body of the woman ingendred ; what cſtate 
the woman had was the queſtion; andnow the Record was read, and 


day given over to argne it. | 


Len. 


— = : _ — 
* 


; 5 th 
ou 1 Hattelworth moved the Court, and ſhewed, that one Brokesby had 
| Jbrought a Ouare rmpedit againſt the Biſhop of Linceln, and others, 
and the Writ was , ſuam Feit ut donationem, and this word (ad) was 
omined, 'and he prayed the Court that'it might be amended, and 
he cited 11 Hey. 6. 2. where it was ( imaginavit) and it ſhould have 
been ( imaginat. fait) and 13 Her. 7. where the teffe was omitted , 
and the Court took time of adviſement, and at length by the 
opinion of all rhe Juſtices it was amendable, and then a Clerk 

| of 
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of the Chancery came into the Court of the Common-pleas, and a- 
mendct it. | | | 


———— 


13. 

Nan Avowry for an Amercement in a Leet, a Preſcription was By-{*. 
Prace for making of By-lawecs , and Peryens fayd that. cvery By- 
” hw ought to be made for the common benefit of the inhabitants, 
and not for the private commodity of any parricular man , as 7. S, 
onely, or the Lord onely. As if a By-law be made that none ſhall pur 
in his beaſts into the common-fie 1d before ſuch a day, this is good ; 
bur if a dyclaw be made, that they (hall not carry hay upon the 
lands of the Lord, or break the hedges of F. S, this is not good, be- 
caufe it-doth not refpe& the common benefit of all: And Findhow 
ſayd, that ſome Books are, that they ſhall bind no. mare than, ſuch ag 

agree to them. : 


——_— 
Dm 


: | : I4. 44] | 
" Are oo. za Debe againſt Crrſav for a great ſum, and Proecis @,y;,; a /4. 
continued untill Capras wtleg. And the Plaintif moved the gathm, 

Court that the Sherif might be commanded to execute the Writ, 
becauſe they..doubted thereof, and the Writ was delivercd to the 
Sherif in Court ; and he ſayd that he would doc his cdeayour;-but 
Curfon hath long kept his houſe, ſo that he cannot come at bins... 
Peryam ] Y ou may take the power of the Conntry withy youy and: 
break his houſe, and take him out; for fo #4 hath been adjudged here, 

which the Court granted. F 


as 
Ld — OR 


DJs > 444; 

| Pom Aaeony how an Aion of Debt was brought againſt an Aſets.. 
Adminiſtrator, who pleaded pleze. adnwiriftravit, and thereypon 

the Jur found a fpeciall Verdi&, that cerrain Obligations made 

by the Teftator to the valuc of a hundred/ pound. were forfeit, and 

the Adminiftratortoak in the ſaid Bonds, and'gayc his-own Band for 

the Debt, and retaincd the money in his own hands, betides which, 

&c, he had nathing, &c. and if that hundred pound fhall be liable 

to this Aion of the Plaintif, they prayed the advice of the Court ; 

and by the opinion of Yindhaw.and. Peryans it ſhall not be Aſſets, be- 

cauſe the property is changed in giving his own Bond for the, ſame, Payment with 

and it is, as ifhe had payd the Debts with his 0wn goods 3, but if he proper goods, 

had compoundcd for leſs, then the ſurpluſage ſhould have been Al> Surdluſege... 


ſers.. Bu Redes. was ofa contrary opinion inthe principall caſe, for- 
aſmuch 


Promiſe. 


Eijtranger. 


A bat ement. 


Wager 0 f 
Law, 


Concord; © 


No diſcharge by 


word. 
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aſailich as he had paydino money;but onely giyen his Bond for it,and 
Anderſon was abſcnt at this day. ' And after at another day, the gaſe. 
was moved again by Shattelwerth, and then he ſhewed that for part 
thereof the Adminiſtrator had given his Bond, and for another part 
his promiſe, and he ſayd that this isno payment but a.compoſition, 
and therefore no change of property. .Anderfon } For ſo muchas ' 
he hach given his promiſe, I think it not good, becauſe chat by this 
promife*this firſt debt'being due-by Bond is not diſcharged, but for 
ſo muchas he hath given his Bond for, I hold it good enough, ber 
cauſe the firſt Debt is diſcharged thereby, allthongh that the Obliga- 
tion 'be made to a ſtranger, by tlicappointment of the Debtee, and 
a}lſs before the Debt due ; for by: this the firſt; Debt is gone. And} 
Windham and'Peryan were of theſame opinion, that the Debt was . 
diſcharged,'and that it fhouldnor-be Aﬀers in his hands, but Rodes. ; 
doubted thereof, and'it was adjorned. * 


—— os 


COD 
-———— $4 0. inn, & # 
ls Sun wo ns oo —_ a at —ents wm, 


I6, EE» 
JF Ohn Cleyton brought an Ejeftione firme againſt Lawſell and Lawſell 
J Defendants, and after-a Verdit found for the Faintif, and before 
adgement one of the Defendants died,. and the Writ was adjudged 
to ſtand good againſt the other. 


— 


— 


and in trath the money was- due tothe Plaintit, but the Plaineif 

was allſo indebted to the Defendant in the like ſum , and before 
the Attion brought, they were agreed, that each of them ſhould be 
acquitted againſt the other,and thereupon the Defendant would have 
waged his Law, and Azderſon aid Peryam doubted much whether he 
might do ſo, orno; for anaccord without ſatisfa&ion-is nd plea z 
and Debt cannot be diſcharged iby:paroll ; but Rodes fayd that itis 
good by conſent of the parties', and ſo ſayd ſome verjeants, and 
Fexxer cited* 11 Rich. +59it0Bars 242. where :a man hath a Rent by 
way of RetainerzandRodes cited 22 Hen. 6: & 37 Hens, Payment by. 
way of Retainer.” *t+ ont og 


P ne1 +4arcls ok 
I Debt by 'Saunderſor, the' Defendant pleaded »1/ debet per leger, 


Fs ; rf ' 
& 18. 


_— 


| upon a Leaſe for years, and-the|Detendant pleaded, that the 


- 


Plaintifhad'entred into part beforeany tent due, and the iſſue. was, 


'F Dwarg Sibit brought Debt againſt George Hill for Rent reſerved, 


expulit & tmovit & adhc extratenet, whereby 'it is plain, thatentry, 


into 


(8x ) 
into-part ſuſpends all the rent. And ia H/. Term before in the 1; 
caſe tor-rent reſerved, the Defendant pleaded »i/ deber per wn 
and he would havegiven in evidence an entry before any rent due, 
& per Curiam, he could not doe ſo, but ought to plead it, «t ſupra : 
for it doth not maintain the Iſſue, no more than in the caſe of Waſt, 
12 Fen. $.1. | 


Pleading. 


N a Onare impedit by Agnes: Kemp againſt the Biſhop of 1inche/ter þ 
Andey ſou oldchoyury So the Evidence given, «he if there be +a 2 
four Joyntenants of an Advowſon, and one of them grants over : 

his intereſt, this is good, and the ſurvivor ſhall not hold place. And 

Windham and Rodes did not gain-ſay it; and Pe:yam was abſent, but 

Fenner ſpake againſt it,, becauſe it is a thing entire, but Anderſon 

clearly tothe contrary. ee 


. 
— 


—— 


| 20, 
Ny brought an Aﬀion of Debt upon an Eſcape againſt Sir 
James —_ Sherif of the County. of Hwantington, who Eſcape. 

leaded that the Plaintif dedit concenſum eidem Jacobo, that the pri- 
oner ſhould goe at large , whereby he did ſo. walmiſley ] He 
ought to plead it by way of licence, and not by conſent. Cxria ] 
The Plea is good without queſtion, and he may take iſſue there- 

Upon. SIAN <6) | | 


—— 


; . Il. CY 

Ayloy 'broughtan-A&ion uponan Afumpſt againit Falbans for 
Jha ot money, and: the DetndwPre apa that after the Ig by 
Aſumpft,'the Plaintif releaſed/ to him all 4ſumpſits, and this he ; 
pleade#without Deed, and the Court oy that this Plea is not good, 

and they commanded Shattelwoyth to demur. to it, and they would 

give him expedition; and he demurred to the Plea ;, and Arder- 

ſon was very angry with the Serjeant which ſer his hand to the 


Plea. 


4 


=_ 
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Ane Plain was Plaintif againſt Sams, andthe Jury found a ſpeci- 7 ent by 

all Verdi , vis. that one Jane Plain the Mother was ſciſed in cnriefe. 
fee, and had iflue Elizabeth and Jave now Plaintif , and by In] n- 


ture upon conſideration of naturall affe&ion to her two Daught: rs , 
(M) COVANts.1 


LD — 


— —— —————— 


Diſability df 
performance, 


Limitation, 
condition, 
Tences 


Uſe. 


($2 ) 


covenanted to ftand eiſed torke aſe of Efrzabeth in 


| +2 in tay}, uponcon - 

dition following, viz. that the ſayd-E/izaberh the heirs'ofher 

or their Aſſignes ſhould pay to Farr ( now Plaintif)) thirty pound 

within one year after the death of Jane the Mother, or within one 

.year afccr that Jaye ug me”, ſhoakd accomplich the age of 
u 


cightcen years, and for default of iflue in Elizabeth, the remainder 
to Jane ( now Plaintif) in tay]; Elizabeth takes a Husband , and 
hath ifſue of her body, which dycth without iſſue, and Elizabeth did 
not pay the thirty pound within the year after the death of Jane 
tlic Mother zatid then Fave (now PlaintHf)eame'tothe age of eighteen 
years, arid after E/zkberh dyed withinche yearuſter hat Fawe'came 
to the age of 'clghteen Years, without iffue, and after the yearpaſſed, 
and no money wis payd, whereby the Plainrif entered, 'and if che 
Husband ſhall be Tenant by the curtthie, was chequeſtiong and upon 
the wiotion, the Court was clear inopinion, that he ſhall be Tenanc 
by the curtefie; for the condition was gone ; becauſe Ez. dyed 
within the time which imitcd to her for performance therof. 
And Anderſon Tayd, that if ancſtate be ad by Tinikcerion » 
this will not avoyd a Tenancy by the curtefie, but otherwiſe it is if 


_ the eſlitebeUerermined by 'a'condition ; for this fall relace-cy the 
&fcafance'of theeeftate. | X 


Loa PI 
SSD 


b.— —— 


2J. 

46ze firme wasbronghtby Srapley-againft Lark, and uponiE- 
Þ Fe fo caſe was, Ik coffees ſeiſed to the uſe of B before 
the Statute of 27 Her. 8. by conſent of B. made a Feoffment to ano- 
therand his heirs, to the uſe of the ſayd' Feoffee and his heirs, and 
the Feoffee had notice of the firftuſe ; now if he ſhall be feiſed ro his 
owirafe or nb was the'gneſtion; and'all the Juſtices held; that he ſha]! 
be ſeiſed to his own uſe, becaufe the ' uſe was fo exprefled - the 
Feoffmment. Ando is the Law if the fecond Feoffmient had been -in 


Conſideration of- confideration of money, allthotigh no uſe had been limired, -yet it 


Wony, 


Diſſeifine 


ſhonld have been tothe uſe of the 
firſt ufe. 


— 


coffecand his heirs;and:not to the. 


SY > x LD AS CEL, 


——_ 
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24. | | 
T was the opinion of three Juſtices, that if a man levy a Fine, fur - 
| ifs de droit come ceo que Had de ſon dox. &'c. and after continue 
poſſeflion, that yet/he is@Difſeiſor, andnot Tenantat witlor fuffer- 
ance, afid that a Pre cipe Tyeth againithim., 


( B3) 


SSSSSSH HBSS HS #8 ) 
De Term. Paſch. Anno xxx Eliz. Reg. 


| I, 
I'S a Writ of Annuity, it was the opinion of the Juſtices,that if 


one grant a Rent charge to B. which is paid to him, and at- pet charge. 
ter B. grants it overto C. and the Tenant of the Land at- 

taurneth, that now C. ſhall not have his ele&ion to make 

his an Annuity, but oughe to take it as a Rent charge. 


*-* s = C . 


2s 

Hemas Michell brought debt upon an Obligation againſt S:ock- 

with and Andrews,and the Jury found a ſpeciall Yerdi,v:z.that Seal fall of 
after the iflue joyncd, and before the miſe grins » the ſeal of Andravs after iſe. 
was fallen off, & ff, &c.Windham ] A caſe hath been adjudged here, 
that where a Bond was delivered to the Cuftos brevinms to be kept, 
and the Miſc broke the ſeal, and the Court adjudged thar the Plaintif Cuftes breviurs. 
ſhould beat no prejudicethcreby. And here infomuch that no fault 
was in the Plaintif, the Court awardcd that he ſhould recover , and 
Judgement was cnered accordingly. 


hs ens. hed - _.- —— 


3+ | 
\ X/ Ightman is Plaintifagainſt Chartmer. And the caſe was this, 
V two wereboundin = Obligation & qui/tbet eoruns conjunttins, Conjunitin. 
and the Aion was brought againſt one alone, and the opinion of 
the Court was, that it is not maintainable, by reaſon of this word 
conjunttion. | 


\ mn... 26 __ 
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4. 
Almiſley, moved concerning the O#are impedit brought by the 
os. And he thought that ſhe Si __ , for the = Avoidaxce. 
dance is by Privation, and the ſame party is preſented again, and 
and if theſc ſnifts maybe uſed,the Queen ſhall neverhave a Lapſe, for 
then-the Incumbent ſhall be deprived , and the ſame Incumbentpre- 
ſented: Ferer to the contrary , and ſaid that where hertitle is re- 
ſtrained toa time, there ſhe ſhall have no Prerogative, to the preju- 
' (M2) dice 


£ 


- 


(84) 


dice ofa third perſon, nor to alter their Eſtates. And for that in x 
Ed. 3. if the King have a Lordſhip and Rent, and he grant the Lord- 
ſhip over, and retain the Rent,and after the Land eſcheats, the Rentjis 
gone, as inthe caſe of a common perſon, and the Queen ſhall have 


m— the year, day, and Waſt; but if Tenant forlife dy , ſhe ſhall not have 


it; And in Dower againſt the Guardian, if the Heir cometo full age 
Guardian, . the Writ ſhall abate. 


Dower "againſt 


OF” 

| N Aﬀtion upon the caſe was brought for calling the Plaintif 
ran. ch oe, nes a Verdi paſied for the Paintif. And now Shat- 

leworth ſhewed in arreſt of Judgement, that thePhaintif had not 
declared that he was a Merchant, or of any Myſtery or trade: And the 

Court held the Declaration (inſufficient for the ſame cauſe , and 

made a rule for ftay of the Judgement accordingly. 


' Diſcent of a Xa Replevin brought by Mary Colthirſt againſt Thowas Delves , it 
third: part. || was agrees by three Juſtices ( Anderſon being in the Starchamber) 
that if a man have Lands held in chief to the value of 60. 1. that 
he may Deviſe Lands to the value of 40. 1. ithe ſuffer the reſt to the 
valne of 20. I. todeſcend co his Heir; And therefore they overruſed 
it upon evidence tothe Jury, that where one Barncrs was ſeiſed of 
the Mannor of Teby, in the County of Eſſex, and wagallſo feiſed of 
Entire Manntr. the Mannor of Hiztox in the County of Glonceſter, and all thoſe were 
held by Knights ſervice in chiet , and deviſeth the Mannor of 
T oby to his Wite for life , that his Heir at the Common Law ſhall 
have no part thereof, if the Mannor of Hiztozamounteth to the third 
part of all his Lands. Allſo they overruled, that if a man after Mari- 
age convey a Joynture to his Witfe., and dy, thatafter the Wife may 
Refuſall of refuſe the / OReure, and demand her Dower at the Common Law. 
Foynture. Allſa that by refuſall in the Country , ſhe may wave ker Joynture, 
and hold her to her Dower, and that this is a ſufficient Ele&ionsAH- 
ſo they heldthat if a'man makes a Joynture to his Wife during the 
Deviſe for Coverture, and after by his Teſtament deviſeth other Lands to her 
Foynture, in ſtead of her Joynture, that ſhe may refuſe the Joyntare, and hold 
her to the Deviſe, and that this ſhall be geodby the Stature, ( and 
yet Gawdy moved tothe contrary, becauſe the Statute is, that ſhe 
may refuſe the Joynture and hold her to the Dower, ) but the three 
Juſtices overruled it clearly, and ſaid, that ſuch was the meaning of 
No waving of- the Statute, but they agreed,: that if ſhe have once agreed'to- the Joyn- 
yer agreement. ture, that ſhe cannot waive. it afterwards. Allſo they agrecd that if a. 


Wike- 


DD — — 


(C85 

Wife do once refuſe her Joynture in "þ own houfe.amongſt her ſer- 
vants,'and'nor t6 the Heir, that yet hi is Ly Foy Rent |. And Pe- 
_ riawaid for Law; that Where a. Joyrithis is 'conveyfd to the Wife 
during the Goverture, and after the death of her Husband the ſay no- 


thing, but bringeth a Writ. of Dower,-that this-is-a-good-Refufall;, bringing Dow- 


aud 1{o he hath ſcen in experience. 
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A N Action upon the caſe/was brought by Fol Cutths againſt 3Þ 
{ F antient . Attourney of \ the Court ,, - for. theſe. words, viz- 


time. 
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\ Arletow brought 


Entry ſwr diſſeifn againſt Carve, whofor part Abatement 


pleaded that he had nothing but in Right of 'his Wife, not: na- for part. 


med,&c. and ſo demanded Judgement of the Writ, fand for thereft 
he pleaded in bar, and they joyned iflue for both , and the Jury  ap- 
peared at the bar, and found both the iſſues for the Defendant. And 
now the queſtion was, whether the Writ ſhall abatefor all or no , be- 
cauſe for part it was found that the Defendant had nothing burin 
right of his Wife, or whether it- ſhall abate- but for this part onely ? 
And Shwttleworth argued that it ſhould” abate for - part onely, and ke 
reſembled it to. Joyntenancy; in which caſe it ſhall abate bur in part, 


and he cited Dier.29 1. & 7 R.2.fitmwlsjornts $! NE.1. titnlo breif 860.And Several Te- 
FV almiſley ſaid, that it was more like to aſeveralliTenancy, in which "99: 


caſc all ſhall abate , as in wor rexure; but Peryans ſaid to him, puta 
eaſe, where ſeverall Tenancy ſhall abate all the Writ. Azderſor ] 
Joyntenancy , and ſciſed in right of his Wife is all one to this effe&t 


. 


and intent, for in Joyntenaney he confeſſeth thathe is ſufficient e- Jyntenen,y+ 


nough , but that anotherhath righe-as well as himfelt alfo.' And' ſo 
where he confeſſeth that he is ſeiſed in right of his Wife, he confel- 
cth thathe is Tenant, but that another ought to be named with him. - 
Peryam ] Tru it is, that there is no difference: concerning this pur-: 
poſe and intent, and if the Recovery be had againſt the Husband fole,- 
he ſhallbe bound, And at length, all the Tuſtices agreed: ,-thar rhe 
(M | | {84 | Writs 


dit ICP SEN 


Lapſe. 


Poſſeſſion. 


Fs {tall be given for 
emecant Waty #ihil rapiae per. 


Writ ſhalf abate Jn ge ,. and tha 
ths ceft, and {o for that tefiduc the J 
breve. vide g Hen. 4 2413 El. tol. 3or. 
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AC. cy bk F- 44 at the th "O'S CG COON — 


| ware impedit 

for theQueen. 44 are all agreed thac the Queen 
ſball have Judgement for the reaſon of the miſchief; For otherwile, 
whea the Queed hath aLapſe divolved uato her , one fhall be Pre- 
ſented, and afterwards deprived, ſo that the Queen ſhall never have 
her Lapſe, And it diffcreth much from the caſe of that avoidance 
which cometh by the AR of God; for this is by the A of the par- 
ty, and therefore Govenaus. And ſo let Judgement be entred for the 
Queen. | (4190 


—— 


10, 
A Writ was ( ad refponderdum I. S.& Fidei nxori cjus ) and the 
Defendant pleaded in abatement of the Writ, becauſe the name 
ofthe Wife was Faith in Engliſh , therefore they pretended that ic 
ſhould be F:d:. Rodes JI know a Wife which is called Trech in Eng- 
liſh, andfhre was called Trothia in Latin, and it was good. And all 
the Court adjudged this Writ goed here. | 


. 
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II, 
N AQion upon thc Statute of #i*ch. was brought againſt a 
hundred in Glowcefter,and the Jury found aſpeciall VerdiQ,vzz. 
that the moncy was delivered vo a Carrierof Briftew, to be carried to 
Lendon, who packed itup; And'as he was on his journcy, certain 
Malefa&>rs came to him, in an-another Hundred, and theretook his 
Horſe and Pack, and led him into a Wood, within this Hundred, a- 
g4inſt which the aion is brought. And it-this Hundred be guilty or 
no, they praycd the advilſc of the Court; And all the Jnſtices agreed, 
thac this was a robbery in the firſt Hundred, and not inthefecond , 
for uponthe firſt taking -he was robbed; but if the Caxrier had led 
the Horſe himaſelf , then it ſhould be adjudged to be in his own 
poſſeflion, and no robbery untillhe came into the ſecond Hundred, 
and if a man have money, and the Malefaftors take him in one Hun- 
dred, and carry him unto another:Hundred, and therc Rifle him, this 
ſhall not be a. robbery in the firſt, but onely 1n the ſecond Hundred, 
for he is allwaics in poſſeſſion, per toram Cariam, and Judgement was 
given accordingly. So ofthe purſe picked in the Kings Bench, and 
the 


(87 ) 


the thicftaken with the manner, buta key being faſtened to the purſe, 
fill ſtuck inthe pocket, and 2 Juſtices againſt two, that the man was 
{iN in poſſeſſion of his purſe, and fo no robbery. 


ac Wo MS — YI FTIR edt. tht 


I'2, 


WJ 477 ſhewed,, how a woman brought Dower againſt her Termor, 
two daughters and another , and in truth thethird 

was but a Termer, andthe Wife hath no cauſe of dower but that 

this was onely to make the Termer to/loſe his term, for they all have 

made default at the grand cape, and now he prayed to be received, 

and es cauſe that the Husband made a leaſe for yeares, and 
afrertheTeffeclevied a tine to the Leſſor, and they granted and ren- 

dred back again to the Leflee for the ſame yeares rendring the ſame 
rent,and the Statute of Gl/oceſter is, if the Farmour have, &c. that 

is,if he may-have covenant, as in 19 E4. 3. andhere hemay have co- 
'venantzand prayed to be received,and ſhewed his, plea. Shuttlowertb] _. ; 
Youare at no miſchicf, for you fhall have an ciefianciforne if you be ©/*#ione frme, 
ouſted, where ſhe:hath no cauſe afDower. #almiſley Bute ſhall. be 

put out of poſſeſſiion,, which hall .be no reaſon. Anderſas | 

I hold that a Termer may fallify bythe Common law. Shattleworth] palify. 

But his leaſe is after our title of dower. Peryaw)] althaugh that if Zefer may plead 
be after, yet if he have matter which .gocth:in deſtruction of-the - ooegggy of 
Dowerghe {hall fallify well cnaugh, as: if ſhe have ritte.of Dowerand ©" 

ave yeares pals after the fine Jevied, And Anderſon and Peryavs.ſaid 

"that the. Statute of .G/ouceffer.wasmadethata Termer ſhould not be 

put out of poſſeſſion, but here the Termer is.named, 4ideo-quare,And 

after at another day Shattleworth moved.itagaiv, gud'faid-that : 

the Termer ſhall not be received, becauſe he-is named inthe Writ, Reſeeie of the 
and the Court was of-the ſame opinionthen, but-they: ſaid:tbathe "oj TY 
might plead ſpeciall non tenure. Shwttleworth | firſt he ought to ſave * 

his default , forhe commeth-ir-uponthe grand cape. Redes by 33 H. 

6. 2. he may plead non tenure before default ſaved by Friſes there. 
Shuttleworth ) Then I ſhallhave judgement againſt the two which 

made defanlt .at the grand cape. Caria | you had beſt de adviſed, Camas 
left the Writ ſhould abate by non tenure of parcell. \Shwrtleworth | cmrrer 

by my Conufance of non tenure of parcell, all ſha:L abate,but-if-I-de- Difference. - 
murr upon his plea, then. it ſhall abaxe but for one-parcell. 


13. Leonaid * 


Lapſe. 


Hye ad 


Poſſeſſion. 


| A T.chis day Wim prayed Fadgemens -in the Qn 
all 


Writ ſhalf abate byt in part ,. and that udgement {ball be given for 
the ret, and RDNA c the } mcat Waty #ihi/ tp per 
breve. Oleg Hen: 163 BAL gone 
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#are mpedt 
for theQueen. 4 ye arcall agreed thac the Queen 
ſball have Judgement for the reaſon of the miſchief; For otherwile, 
when the Queed hath aLapſe divolved uato her , one fhall be Pre- 
ſented, and afterwards deprived, ſo that the Queen ſhall never have 
her Lapſe, And it diffcreth much from the caſe of that avoidance 
which conteth by the: AR of God; for this is by the A of the par- 
ty, and therefore Govenous. And ſo let Judgement be entred for the 


Queen. - | 

A Writ was ( ad reiÞondenduns I. S.& Fidei nxori ejus ) and the 
Defendant pleaded in abatement of the Writ, bccauſe the name 

ofthe Wife was Faith in Engliſh , therefore they pretended that it 

ſhould be F:ids. Redes ]I know a Wife which is called Troch in Eng- 

liſh, and ſhe was called Treth:a in Latin, and it was good. And all 

the Court adjudged this Writ goed here. 
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10, 


N Aion upon thc Statute of #i*ch. was brought againſt a 

hundred in Gl/owcefter,and the Jury found aſpeciall VerdiQ,vz. 
that the moncy was delivered v0 a Carrier of Briftew, to be carricd to 
Lendon, who packed itup; And:as he was on his journcy, certain 
Malefa&ors came to him, in an-another Hundred, aud theretook his 
Horſe and Pack, and led him into a Wood, within this Hundred, a- 
gainſt which the ation is brought. And it-this Hundred be guilty or 
no, they praycd the adviſc of the Court; And all the Jnſtices agreed, 
thac this was a robbery in the firſt Hundred, and not intheffecond , 
for uponthe firſt taking -he was robbed; but if the Carrier thad led 
the Horſe hinaſelf , then it ſhould be adjudged to be in his own 
poſſeflion, and-no robbery untillhe came into the ſecond Hundred, 
and if a'man have money, and the MalefaQors take him in one Hun- 
dred, and carry him unto another:Hundred, and there Rifle him, this 
ſhall not be a. robbery in the firſt, but onely 1n the ſecond Hundred, 
for he is allwaics in poſſeſſion, per totum Cariam, and Judgement was 
given accordingly. So of the purſe picked in the Kings Bench, and 
the 


(97 ) 


the thicftaken with the manner, buta key being faſtened to the purſe, 
ſill ſtuck inthe pocket, and 2 Juſtices againſt two, that the man was 
{iN in poſſeſſion of his purſe, and ſo no-robbery. 
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IF -drihord » how a woman brought Dower againſt her 77%. 
two daughters and another , and in truth thethird 

was buta Termer, andthe Wife hath no cauſe of dower but that 

this was onely to make the Termer toflofe his term, for they all have 

made default at the grand cape, and now he prayed to be received, 

and ſhewed cauſe that the Husband made a leaſe for yeares, and 
afrertheLefſec levied a fine to the Leſſor, and they granted and ren- 

dred back again to the Leſſee for the ſame yeares rendring the ſame 
rentzand che Statute of Glouceſter is, if the Farmour have, &c. thar 

is,ifhe may-have covenant, as in 19 Ed. 3. andhere hemay have co- 

venantzand prayed to be received,and ſhewed his, plea. Shuttloworth] _. . . . 
Youare atno miſchief, for you ſhall have an eje#:ovcifirme if you bc Ejeftione firme, 
ouſted, where ſhe. hath no cauſe afDower. #almiſley |Butwe ſhall.be 

put out of poſſelſiion,, which ſhall .be no reaſon. Anderſas || 

I hold that a Termer may faliify bythe Common law. Shattleworth] palkh. 

But his leaſc is after our title of dower. Peryaw)] althaugh that if Lefer may plead 
be after, yet if he have matter which .goeth:in deſtruRion of-the omg of 
Dowerghe ſhall fallify well cnough, as if ſhe have title. of Dowerand 

hve yeares pals after the fine Jevied, And Anderſon and Poryaxs.ſaid 
"that the. Statute of G/oucefter wasmade thata Termer ſhould not be 
put out of pofeſſion, but here the Termer is.named, 4ideo-quare,And 
after -at another day Shattleworth moved. it agaipv, gnd'{aid-that 
the Termer ſhatl not be received, becauſe the-is named inthe Writ, 
and che Court was of-the ſame opinion then, but-they ſaid tbathe 
might plead ſpeciall non tenure. Shwmttleworth | firſt he ought to fave 
his default , forhe commeth-ir-uponthe grand cape. Rodes by 33 H. 
6. 2. he may plead non tenure before default faved by Friſes there. 
Shuttleworth ) Then I ſhall-haye judgement againſt the two which 
made default .at the grand cape. C#ria | you had. beſt de adviſed, Connfinies 
leſt the Writ ſhould abate by non tenure of parcel]. Shwrtleworth | Commer 
by my Conufance of non tenure of parcel, all ſha:Labate,but-if. I-de- Difference. . 
murr upon his plea, then. it ſhall abaxe but for one;parcell. 


Reſceit of the 
partie to the 
We: 
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Eonard White «brought a, Formdon in-Diſcender, and decla- 
red of agift intayl made to his father, who died , and the 
Effoppe!l. - land deſcended to- the-elder brother of the Demandant, who 
alſo dicd without Ifſue , and fo conveyed to himſelf as heir 
in tay], &c, The Tenant pleaded that the elder brother had 
. . Iffue a Daughter, who levied a fine to him , jand he relicd u- 
inducement deth Pon the finearid proclamation. Walmiſly] this Pleats double, the 
net make a plea one is the Tue,the other the fine. Crria ] forafmuch 'as the cannot 
double. come to the-one without fhewing the other,it ſhall not be double, & 
alſo here he relicth upon the ERtopple,vide 18. E: 3. 25. Tir. Gard, per 
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. > DEPLETTIOS { 8 Son 50 
| A - Formdon indefcend'by three brethren for lands in'Gavetkind, 
Aſſets in A they. were at Ifſue upon Aſſetz deſcended to the Demandants, 
Gavelkz/d, And the Fury found a ſpeciall Verdi& , that the Father ofthe De- 
| mandant was {eifed of thoſe lands, -and by his Teſtament ' deviſed 
them to his thiee ſonnes-now Demandanes, and to their heires e- 
qually tobe divided , And if this ſhall'be faid a deſcent to them or 
no was the queſtion , becauſe the ' Law would have :done'as much, 
and therefore it ſhall be faid Aﬀetz. But all the Court held the con- 
trary,and that they ſhall be jo nt-Tenants or Tenants in common, 
and then they ſhall not be in' by the deſcent; and ſo no' Aﬀetz; and - 
Anderſen Aid, that if a*man deviſe to his ſonne and heir in tayl, 
he'ſhall not take it-by deſcent-' Peryans 7 if a man may have any nibre 
benefit by the Deviſe than by the deſcent, then he ſhall take by the 
Deviſe,Eaden lex-per Cariam it he deviſe his' lands to his two daugh- 
:ers and heires, they ſhall be joynt-Tenants and no coparceners,e co- 

3r4 it he have-but one ſon or one daughter only. | - 


—_—_— 


= "Ss | ETD 
| bo the Exchequer Chamber all the Juſtices of the Common Pleas, 
and the Barons of the Exchequer, were aſſembled according to 
Penne. the Statute of 27. Eliz.to reform errors in the Kings bench. . And 
Smaltman of the inner Temple ſhewed how an Aion of Debt was 
brought upon an Obligation againſt one Cheney as adminiftrator,who 
pleaded plere adminiſtravit, and the ation was laid in Bark ſhire at 
Newbery, and the Plaintif averred that the Defendant had!Afſetz at 
Weſt woed in the ſame County, and the venire facias was of Newberry, 
whereas it ſhould have been of Feſtwood. And this he aſligned 


for 


(89). 


for Error, And all the Court agreed #14 voce that it was Er- 
ror, andſo the judgement was reverſed, but the Aﬀetz being tran- 
litory might have been aſſigned at Newbery. 


— 


4297-2 BE 
A Nother Writ of Error vas there brought by the Lord Seymonr Amendment, 
againſt Sr. Jon Clifton upon a judgement given againſt him, 
and afligned for error that the judgement was q#ed recuperet verſus 
Edward.Seymour, and did not ſay preditt. Edward. Seymenr. And all 
the Juſtices agreed that this was amendable, And fo the firſt judge. 
ment was affirmed. p ESR 19 


_—_— 


18. 


A Nother Writ of Error was there brought upon a judgement Kew: /#ſperr- 
Y which Rawls had to recover lands in the Kings bench ,- and p*#ded. 

the Caſe was ſuch. A man makes a leaſe of ten acrcs for ten yeares 

rendring rent upon a Condition; the Leflce grants. 5: acres thereof 

toa ſtranger for five yaers ; and after grants the reſidue of the years 

in the five acres tothe Leſſor. And after the Leſſee broke the Condi- 
tion,whereby the Leſſor re-cntred;and if he may do ſo,or if the Con- 

dition was ſuſpended , or no, wasthe queſtion, becauſe he accepted 

a future intereſt in parcel}; for it was gen in the Kings bench pure interef, 
that the Condition was not ſuſpended, and now this was asfigned Tenant wayves 
for error, And all the Juſkices (except. Anderſon and Peryam) held 

that it is not ſuſpended before he had entred by force of his leaſe An- 

derſon If I makea leafe (as here) upon Condition and waive the 

poſſeſſifion, this may be ſuſpended betore his entrie. Cook} This is 

another caſe, Peryam] But the reaſon thereof commeth well to this 

caſe; And afterwards becaule the faid two Juſtices dil-afſented from 

the reſt,it was adjourned over. | 


FS OT. 
- A NotherWrit of Error was there brought upon a judgment given Trover, 
in the Kings bench. And Cook the famous Urter-Barreſter of the 

Inner-tem.moved this queſtion to the Juſtices. fa man loſe his goods, 
which come to the hands of another,% he converteth them to his own 
uſe, and after the owner dye, whether his Executors ſhall have an ,,. BEE 

: | | ay and place 
aCtion of the Caſe tor this Trover,and whether he ought to ſhewthe + ,,yorþan, 
place and the day of the Converhon,or no; And the Counſellonurs at 


the bar ſaid that he ought to ſhew both, tor fo it was adjudged, where 
an 


o) 
an Alderman of London brought an aG&ion upon the Caſe againſt 
oue Stayuſham upon Trover of an Obligation,and it was found thax 
he had broken the ſeales, Fe. and becauſe he did not ſhew the time 
and place of the Converſton,he could never get Judgement. And now 
the Julie were of the ſame opinion , but yet Azdzrſox ſeemed to 
doubt. Peryam] Executors at the Common Law ſhall not have Treſ- 
paſs for a Treſpaſs done in the life of their Teſtator, and the doubt is 
if they ſhall have an Aftion upon the Caſe. Manwoed ] if a man hath 
another in Execution for debt, ard the Gaoler ſuffer him to eſcape, 
and afterthe Recoverer dyes , ſhall his Executors have an ation a- 
gainit the Gaoler > Cook ] No. Peryam ] So it ſecemeth. But Anllerſor 
AManwood and V7 indam clearly to the contrary , and that they (hall 
have debt upon this Eſcape. Cook 7 But not an Aion upon the Caſe 
at the Common Eaw;and here by bits own thewing he might have 
Treſpaſs vi& armzs, and therefore not this ation. 
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S Fs Thou... | 
SIR _Aph Heitlen bronghta Writ of Right againſt Smerhwick. 
Jz- and his Wifc,of two parts of forty Acres ef Land in 
SIS Srrret, and they pleaded thac one [bgyave was (eiſed , 
&ISJ. and deviied it tohis Wite, now one of the Tenants for 
| PSS term of her life, the remaind:rto Reniamin [bgrave in 
Praying ayd in fees which was his hcir, and dyed, and they prayed in ayd of B. 7. 
en. Aſſije, who came and joyned to them, and thereupon they came and-pleaded 
to the grand Afi, and the firſt day of this term the Afliſe appeared. 

and ſixteen were ſworn, whereof four were Knights,. and the refidue 

were Squires and Gentlemen, and the title was all one,. as before in 

T. 28 Eliz. for this ſame [bgrave was Tenant in that other Aﬀtion 

: for the thir4 part. And the opinion of all the Court clearly, that ic 
is not ayded by the Statute ; for there is not any certainty in the 
Grant ; but if he had given it a certain name, as green Acre, then 

allthough he had miſtaken the Pariſh, ye it had been good enough: 

Peryam | The Aſfiſe may goe their way, and they did fo, and after 

they being agreed came again to the Bar, and the Dzmandant wag 
eallcd, and did not appear, wher:by the Tenant praycd the Conrt 

to record the Nonſuit, and it was done. C#ris | All is one as if he 
Hor-fuizs, had appeared; for this Non-ſuit is peremptory. forever ; the one: 
ing: 


Name certain. 


(91) 
being joyned upon the meer droity aliter if the ifluc had been-joyned 
upon any collaterall poynt. | 


—— 


—_ 


2, 
N Treſpaſs by B/u-t and Lifter againſt Delabere they were at Iſſuc* Challenge, 
| 3 now th2 Inqueſt appeared ready to paſs. Falwiſley 1 This 
Inqueſt you ought not to takegfor it is favourably madeby the She- 

rif,which is within the diſtreſs of one of thePlaintifs,and ſhewed,how 

the Sherif held certain lands of a Mannor now in queſtion, where- 

of Lifter hath poſſeflion, and allio hath certain lands for. term of 

years ofhim ; and thePlaintifs moved that he. ought to take one 

cauſe onely. Cxria ] He may allege both ; for the challenge is, that 1 cayſ. 
he is within the diſtreſs,and the allegations are but evidence to prove 

it; ad then the Plaintif fayd, not within his diſtreſs, whereupon 

the Court appointed Tryecrs ; and the Defendant ſayd that all the 

Jury arc favourable, and prayed Tryers de eircumftantibus. Gawdy | Tryors refuſed. 
That cannot be, but onely in an Aſfiſe, and cited 9 Eaw. 4. Cxria | 

We cannot appoint other Tryers in this caſe but Qnly of the Jurors, 
whercfore let the fourth and ſeventh be Tryers, ,but you may refuſe 
them, and take others if you will, and thereupon the Defendant re «_ 
fuſedthe fourth whereby the third was appoinced;and they found the 
Array favoura bly made, andtherefore it was quaſhed* | 


mn an 


| 3. | 

AN, was had by Arthr Mills againſt Sir Owen Hopton, of 

divers lands twelve years'paſſed, and by the negligence of the Amendment 
Attorney, no Warrant of Attorney was cntred for View, and now 
ſuit was made to the Juſtices that it might be entered ; and they all rk my of 
conſented thereunto, and ſo it was emcered incontinently ; bur firſt " 
the party made a corporall Oath, that he had retaincd an Attorney, 
and that this was the negligence of his Attorney. 


—_— —— 
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4s 
N the Exchequer chamber Cook, ſhewed that a Writ of Error was LE 
] brought. between Bedell and 2foor, and-ſayd that there was an Er- 7 *170- 
rorin the Record, which was not affigned, and prayed. that it might & _ 
be examincd, a)lthough that it was nor afſigned, becauſe that it ap- {7.1 F 
peared in the Record, which was agreed to by the Court. And then 
he ſhewed the caſe, that two had ſubmitted themtelves for all quar- . 
rels #/tizo die Novembris An. 24. to ſtand to the Aibitrement of two 
others, and they Arbitrated-that the Plaintif in this Writ of Error, 
(N 2) ſhould 
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hroild releaſe: tothe row Defendant, all-ACions- which he might 

have againſt him untill the 24 of J#ze then next following, which 

was half a year after, and becauſe he had not performed this, an 

action upon an Af#mpſir was brought, and Judgement given tor the 

Plaintif , and all the Juſtices agreed that this was Error, becauſc 

2 © that thisthing atbitrated was - oubvt-.the; lfubmiflion, and for voyd ; 
for they haveno authority to arbirrate that: which is .not ſubmir- 
Submiſſin, ted unto them, and theſabmiſion is.onely of chings paſled, and not 
to come ; but becauſe that: the Defendant had not heard of this 

Error before, therefore they gave him day. Afterwards the caſe 

was tThoved againg and> Axderfon fayd. that damages recovercd doc 

FIN! B yeco- ABT Tye ih arbirrement. : Feryans || Amongft, other things;they. will 
vered, © * Tye well'enongh, quod Anderſon non negavit.; But they all ſayd, that 
they may well aſſume upon conſideration, and an AdGion will be 
maintainable for it. | 
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Term extin- 7 Ev my Mournfor Eſquire, fonne: and heir apparent to Sir oh 
en:ſhed. Z * Monnſon, Knight, brought an Aftion of Treſpaſs againſt /Ye/t, 
who pleaded not guilty, ;and upon Evidence it appeared, that Sir 

Fohn Moxuſon had an'eftate for years, the;Rewainder in tayT to the 

Plaintif, with-divers Remainders ovcr, andthe Lefice, made a Feofi- 

ment to divers, and a Letter of Attorney to others, with commiſſion 

to enter into the lands, and to ſeal the Feoffment, and deliver it in 

his name to the uſe of the ſayd Thomas and his heirs, and another by 
commandement-or Letter of Attorney of the ſayd Thomas entred in 

his name. * And*'the (Court held this-a gaod Feoffment, .nowith- 

Difeiſrs. fanding that both the-'Lefſce and the Attorney were difſeiſors; * for 
| it 'is good between: the Feoffor, and the Feoftce ; for they ſayd that 
by the Feoffment to the uſe of him in the remainder and his heirs, it 
he in remainder enter, he is remitted, and the eſtate for years is gone 
implicatively ; for Feryam ſayd, that in all caſes where the Frecho1d 
cometh to the term, there the term is extinguiſhed. And therefore it 
a man morgage his reverſion to the Leſſee for years,and after perform 
the condition,yet tac Leaſe for years is ntterly extinguiſhed: And the 
Evidence cn bothparts was very long, and the chicf matter was, whe- 
ther a Decd were forged by Reb. Monyſor lately one of the Juſtices of 
the Common-pleas ;. by which Deviſe lands were conveighed to him 
by wWilian Monunſon his Father , whoſe heir at the Common Law 
Sir Joh Monnſon is, viz. the Sonne of Roberts eldeſt brother , and 
the Deed was thewed by YYeſt,and it was periſhed with Mice, all the 
Seal, and part of every fide ; but yet:by the laſt Will of the ſayd 
V/illiam Mounſon, and.by divers other proofs, it was cyident that 
| | -- 


Freehold joyned 
to the term. 
Morgage. 


> 
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the Deed was good, and but little in effe& was ſhewed to prove the 
Dced forged ; yet the Jury went together, and tarryed there all 
night, and in the mean time ſme of them had vicualls with them; 
for one had Cheeſe, and ancther had Pruens, another had Pippine, 
and another had an Orange, but he which; had the Orange ſwore 
that he brought it onely tot the ſmell, and therefore he was excuſed; 
and he which had Pruens, had given halfa Pruen to one of his com- 
panions, which eat it , and he which had Cheeſe had eat thereof, 
therefore all thoſe which had vittuals, were tinzd at go. and they 
which had caten at 51. every of them, and all commited to the 
Fleet 3 but becauſe they were agreed, therefore. the Verdi& was 
taken, and the Verdict was given for the Plaintif, v:z. that tae Deed 
was forged by ] uitice Mownſon, and the Verdict taken de bene eſſe, 
and all this matter commanded to be entred ; for the Juſtices doubt- 
cd whether it were a good Verdi. This matter was moved 
divers Terms afterwards , and at the laſt adjudged a good Ver- 


dict. - - i 
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6. 
Þ an Eiettione firme by Aſhby againſt Lavery for Lands in Weſtmin- 
fer, ' it was ſaydbyall the Juſtices to the Jury, that if aman hath 
a Leaſe, and diſpoſeth of it by his- will ,. and after ſurrenders 
it, andtakes anew Leaſe, and after dyeth that the Deviſce ſhall not 
have this laſt Leaſe, becauſe this was a plain countermand of his 


Will. 


—— ——— 


7 « : . 
| I Treſpaſs by Jehnſ9» againit Aſtley, it was ſaid by the Juſtices to 


the Jury, that if there were a Chauntery in reputation, allthough 
itbe none in right ( as if. it be gone by ditſeitin ) yer the Queen {hall 
have the Lands. | 


o, 


T Serjeants-Inne in Fleet -freet, the Juſtices of the Common 


Errors in the Kings-bench, and the caſe of Rawlins was moved 
again, and Anderſon and Per yam retained their former opinions, and 
Peryam ſayd, that he would differ from all the caſes of collatcrall 
conditions, which may be put; for he fayd that ifa man makea Feoft- 
ment in fee of 20 Acres of land, upon condition, that it he pay to 
the Feoffee xx 1. at Ezfter, that then it ſhall be lawtull for him to 
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re-enter, allchongh that hebe re-entcoffed of 10 Acres, yet ke ought 
to perform the condition, becauſe it is collaterall. But Cook the fa- 
mous Utter-barriſter ſayd, Truly it hath been adjudged to the con- 
trary, and I was privy £0 it ; for when he took as highan eftate a- 
gain 2s he had before, by that the condition is confounded, and the 
caſe of the Coredy in 20 Ed. 4. will _ this caſe. Rodes | I ſee no 


diverfity. Peryam ] It is collaterall there, but ſo it is not here, but 
afterwards thoſe two Judges changed cheir opinions, -and ſo the firſt 
Judgement was affirmed. 


ets, 


— 


%. 


> 9. 
—_— recovered againft Garbrey in an Afwmpfir , and thereupon 
JI IGarbrey brought a Writ of Error, and afligned for Error, that 
there was no Conſtderation ; for the Declaration was, that whereas 
there was a communication between Brows and a woman, for Ma- 
riage between them, that the Father of Brown had promiſed to the 
Wite, that if ſhe would marry his Son, he weuld make a Feoffment 
of his land to the uſe of himſelf for life, and after to the uſe of them 
two intay], the remainder, &c. and that Garbrey aſſured to the 
Wife #1: confideratione pr emi([orum, that if the Father didnot doe ſo, 
then he would give the Wite a hundred-pound ;. ac 'licet, the Father 
did not give to them in tay], ſeound. agreament.. preditt. yet Garbrey 
refuſed, &c. And Cook 'moved that this-ſhould be no Confideration ; 
for the communication-of Mariage was not by him, but berween 
ſtrangers to him ; but if the Father had afſumed in conſideration of 
Mariage, then that ſhould have bcen good againft the Father ; but a- 
gainſt Garbrey it is no otherwiſe than as if one promiſe to you te 
Evfcoff you, and I ſay thatif he doe not fo, then I will give you a 
hundred -pound , this is without caonfideration, andſo here. Bat 
the Juſtices held the contrary, and -that the conhideration is.good ; 
for #n conſiderations premiſſorum, is in conſideration of the Mariage , 
as wellas of the refufall of the Father; and allſo it was alleged, 
that Garbrey was Coſen German to Brow», and therefore, &'c. Au- 
derſon '\ If a communication be between two, and the Father promiſe 
to make a Joynture, anda ſtranger ſay that if the Father will not, 
then he will doe it, this is a-good conſideration ; and there is no 
neceflity to be ſo curious in the conſideration ; for that isnot tra- 
verſable. 'But Cook ſayd, tharif it be Exccutory, thenit is traver(- 
able. Another Error Cook, afligned, becauſe they had not alle- 
ged a not performance in the Father ; for the promiſe of the 
Father was to make a Feoffment tothe uſe, &c. and they averre that 
all:hough that he did not make a gift in tay], which cannot be the 
ſame thing which the Father ſhonld doe ;* for an eſtace to uſe in tay], . 


and 


& 
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and a gife in tay] is not all one.Bat the Juftices held it good, for by” 
the Statute of 27 FT. 8. the uſe is executcd, and ſo the cftate —— | 
Alſo the Declaration was thar he had not made a gitt in tayl ſecun- 
dum agreamentam predifians. But Cook moved that it ſhonld not be 
good, for ifa man be bound to make an eſtate to another in the per, 
and he make it in the poſt, this is no performance,and here by the Sta- 
rute he is in, in the pe, andthe not performance is alleged to 
be,becauſe he did it not in the per,and ſaich,that he which is in by the 
Scatute, ſhall not vouchyfor he is in, in the peſt, and he cited FWirters 
cafe, which was not denyed;but Peryam ſaid, that conitderations in a= 
&ions upon the Caſe,and Conditions, are not all one. 


—__ 


N che Kings bench the caſe  . ſuch, John Kipping being aCopi- SO? 
holder,deviſed itto his Wife for life, the Remainder to YVillians © PPIP91d. 

his ſon in Fee, and made a Surrender to that uſe, and thc Wite is ad- 

mitted generally, now ifthis be an admittance of him in Remain- Generall ad- 

der alfo, was the queſtion. And Gedfrey argued that it was not, for trance. 

it is not like to thecaſe of deſcent, where the reverſion ſhould have 

deſcended, for in this caſe Y/lliamw cannot Surrender before admit- 

tance,but he agreed that one which hath it by diſcent may ſurrender 

before admittance for in that caſe it ſhall be ſaid poſſeſs fratris, but Surrender, 

when ie is by purchaſe then that cannot be ſurrendred,whereof ad- 

mittance neH to be becauſe the Lord ought to havea fine of kim,& ye, 

therefore he likened. it to the cale in 18E.4. where the Meſne graunts 
the Meſnalicy for life, the remainder in fee, and the Tenant aitornes 
to the Tenant for life , if he had cauſe of acquittance againſt the 
Meine this ſhall not be an attornment to him in remainder; ſo here, 
if this ſhall be good to him in remainder then is the Lord without 
remedy for his fine. But Cooke the fazaons Urter-Barrifter argued to 
the contrary; for the Remainder veſted when the particular eſtate 
veſted, or els it ſhall never veſt, but ic ſha}l not be void., ergo it is ex- 
cuted when the particular eſtate,&'s. And therefore he iaid clearly 
thatan admittance of the particular Tenant is an admittance of 
him in Remainder,and that the Lord cannot have his fine, if it be 
agreed that the Heir may ſurrender before admietance, and yer the ,;,, faults 
Lord ought to have a fine of him.And in 7 Ric. 2. F itzberbert ſcire fa- p,n a fine. 
cIas 3, where T:nant for life ſueth execution, this is an execution- 
for him in Remainder. And in Fizherbert. Na. Br. tol.201 where 
one deviſeth for life, the Remainder in tayl, and an ex gravi querelx 
was ſued, this ſhall icrve as «vcll for Tenant .in Remainder as for 
Tenant for life, and 18 Ed: 4. 7. and the time-of Ed, 4. Fitzherbert 11rnment. 
Attory, 21. that attornment to the Tenant for. lite.is good to him 
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Reaſon. 


KNihi! habet. 


Reentrie. 


in Remainder -and Y/eldors caſe in the Commentaries,that aſſent to 
the Deviſce for life, is an execution of the deviſe to him in the 
Remainder. 
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T He caſe of the Reſceit was moved again, and Shnttleworth {(aid,, 
that he cannot be reſceived becauſe he is named-in the Writ, 
And ſaid, that he had ſearched all the books, and there is not one 


\ | (.14 © #4Caſe wherche which isnamed in the Writ, may be reſceived. Anger- 


ſon | What of that? ſhall not we give judgement becauſe it is not 
adjudged in the bookes before ? wee will give judgement 
according to reaſon, and if there bee no reaſon in the bookes, 
I will not regard them. Shuttleworth ]} Hee is at no miſchief 
here, for in 33 H. 6. the Tenant ca'ne at the grand cape, and ſaid 
that he had nothing,and the Court ſaid that.it was no plea, for it 
he hath nothing he can loſe nothing , And ſo here, ifhe be ouſted 
where he hath good right, he may re-enter,and falſity the recoverie. 
Peryam) But he ſhall be pur out of poſſeſſion,which is a miſchief and 
remedied by the Statute. Shatrleworth | 1hold clearly that a Termer 
cannot falſify at the Common Law, becauſe a term was not regarded. 
Peryam]The books doubt thereof, but Anderſon ſeemed to aſſent to 

 Shuttleworth, and that the Covyn ſhall'be traverſable,which Pery- 
ans denyed clearly,and ſaid that he ought to averr the Covyn. 


I'2, 


Man was condemned in an*'aftion of Debt, and brought an 
Euperſedeas. {t \ 


Declaration 
dawble- 


Audita querela upon a releale, and had a ſuperſedeas. Peryams ] If 
the Sherittake him betore that he hath notice of the Writ,although ir 
be after the Teſte, yetit is well done, but otherwiſe of an Uclary. 
But Fenner and Walmiſleyheld to the contrary , and Fezner aid that 


| he had ſeena Prefident to the contrary. 


— 


+ : 

A N Adtion upon the Caſe was brought againſt Mathew late Un- 
der-Sheriff of Hampſhir:, that where an Execution was direted 

to him, by vertue whereof he had. taken goods to the value of the 
execution , and1old them forleſs, and that he hath not retorned the 
Writ ; and upon this Declaration the Defendant demurred in law, 
becauſe it was alleged to be double. But Ferzer held the contrary,% 
ſaid,that an Action upon the Caſe is like to an Aion of Covenant, 
where a man may ſhew all the covenants broken. C#ria ] If the one 
. matrec 
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natter be depending upon the ether , it ſhaJl not be double, and 
here all ie, for not retourning of the ſame Wiit. Wheretore Fexner 
ſaid, that he would not amend his Declaration, Jet the other De- 
mur if he would,( fed quere ) tor the DecJatation ought to agree with 
the Writ. 


I 4. 
A Writ of falſe Judgement was brought upon a Judzement given 


in a Court of the Deane and Chapeer of J} eftm:nſter, in an Adnri- 
Action upon the caſe brought againſt one as Adminiftrator; And did ſfrators. 


not ſhew by whom the Adminiſtration was committed , which he 
ought to have-done by 32 Her. 6. & 35 Her. 6.59. 4. and the 
Aſſumpſit was laid to be in conſideration that Aﬀets came to the 
hands of the Defendant, And whether this were a good coniideration, 
was another doubt, and it was not averred that the Adminittrators 
had goods ſufficient after the Debts and Legacies were paid. And at 
this day it was held, that when an Aion is brought againſt an Ad- 
miniſtrator, it need not be ſhewed; but in an Aion brought by them 
clearly, they ought to ſhew it. And for the other matter , whether 
the Plaintif needed to aver that they had Aﬀets beſides the Debts,&c. 
it was ſaid, that this ought to come and be ſhewn on the other parr. 
And for that Foodwards caſe in the Commentaries was cited. And 
the next morning P«ckering ſhewed, that he had a report ofa Judge- 
ment glven inthe Kings Bench, that it is not neceſſary to ſhew that 
they had Aſſets beſides the Debts and Legacies, &'c. And therefore 
he praycd,that the Judgement may be affirmed. And ſo it was, for 
Roedes had ſeen the report of Packering, according to his ſaying, and 
teſtified the ſame,whereby Judgement was here given againſt the Ad- 
miniftrator, Azderſox being inthe Starchamber, : 


15. 


T was agreed by all the Juſtices, that for a Herriot: ſervice , the F7err1or, 


Lord cannot diftrein out of his Fee, no more than for a Rent; but 
he may ſeiie a Herriot Cuſtom out of his Fee 


16, 


Man was outlawed, and the Sherif retourned the Proclamati- 
on ( tali die onnes & ſingulas proclam. fieri fect ) And did not 
ſhew that ſuch a day he made the firſt, and ſuch a day the {econd, &c. 
and this was afligned for Error, and prayed that the Utlary might be 
reverſed, and ſo it was. 


(O) Fleetwood 


Vilary. 
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I/7. 

Leetwoed ſhewed that this caſe AR in pleading.A man had a Rent 

icrvic? payable at the Feaft of Se. Michael, And on Michaelmas 
day he died about ten of the clock inthe morning; now he deman- 
ded whether his Heir or his Executor ſhall have the Rent? Ander- 
fon ]} Hath he not all the day to pay it? and upon condition to pa 
{uch a ſum, he may tender it any time before Sun-ſer. Feryam |Burif 
the party accept the payment in the morning, it is good. Cxria | 
It it be acaſe in this Court, you ought to demur as your caſe is, and 
not to be thus Politick. | 


18. 
Abatement. Writ of Error was brought upon a Judgement in the Kings 
LA Bench, :nd one of the parties died, hanging the Writ; And the 
Court held'this tobe an abatement of the Writ, and thavhe ought 
to purchaſe 2 new Writ. 


( OO LRBOBBOARBBNNRG 
DeT erm, Mic. Anno Reg. Eliz. xxx. ©» xxx). 


| " | 
Abaem:. SCA>2 Formdon was brought againſt Haſelwood and Haſelweod, 
BY & and theone took the Tenancy of the one. Moity, Abſq, 


Dier 3.0 4 WRANSES , . , 
eks HE SYANVE hoc that the other had any thing therein, and pleaded in 
134+ S/ERNYS abatement of theWrit,and the other took theTenancy of 


SX&k%W thcother Moity,and vouched. Shur. ]Shall I maintain my 
Writ, or anſwer to the Bar of the other? Tots Cxria JYou muſt needs 
maintain your Writ. Anderſon ] Where the pleading is ſuch, as your 
Writ cannot be good, there it isa ground that you ought to main- 
Pracipe quad - tain your Writ; but ifa precipe qued reddat be brought againſt two, . 
LES. : and the one plead Nontenure, and the other accepts the entire Te- 
© nancy, Abſq, hoe, Tc. and doth plead in Bar, there you may anſwer 
to the Bar, becauſe there peradventuse the Writ is good , notwith-. 
' ſanding; As ifa Writ be brought againſt the Feoffor and Feoffee up- 
on condition, or Morgagor and Morgageec.; . and ſo there is a. 


diverfity. 
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2, 
N a Q#are impedit brought by the Queen againſt the Archbiſhop 
the difturber, and the Incumbent, the diſturber pleaded, that long 
time before he had any thing in the Advowſon , by whoſe Utlar 
the Queen is inticled, King Ed. 4. was ſeifed of the Honor of Haſh. 
fings, and granted it tothe Lord Haſtings in Fee. and further gran- 
ted omuia bona & catalla emnium tenentium ejuſdem honoris five mane- 
rii reſidentsum & non reſident ium qui forent utlagati, &c. and ſocon= 
veycs the Honor by deſcent to the now Lord Haſtings, and did not a- 
ver that he which was Utlawed, wasa Tenant of the Honor. Ceria } 
It is not good without doubt, tor otherwiſe he is not within com= 
aſs of the Grant, and therefore a day was given, by which , ifthe 
efendagt did not ſhew better matter , the Queen ſhould have 
Judgement. 


4, 

IE the Kings Bench Arne Bucher brought an Ejeftione Firme againſt 

Amncell S awford,and other Defendants, And upon not guilty plea- 
ded, the Jury found a ſpeciall Verdi, viz. that William Samford 
was ſciſed of the Mannor of Sroze-howſe in the Pariſh of S. whereof the 
Tenements in demand were parcell, and of divers other Tenements 
within the ſame Pariſh, and within a place known in the ſame Pa- 
riſh, which is neither Town nor Hamlet, called Ebxey, in which Sam- 
ford had a Tenement, which hath Lands time out of mind perteining 
thereunto,lying as well in Ebrey as in Stoxe-houſe,which Tenement is 
in the Tenure of one Bacher by Copy of Court-roll, according to the 
cuſtom of the Mannor, Afterwards w:!l:am Samford deviſeth to his 
Brother, aftcr the death of Bxcher, all that my Tenement with the 
Appurtenances wherein Bacher dewlleth in Ebney, Now the queſtion 
was,wherther rheTands in Srope-howfe perteining thereunto ſhall paſs 
or no? And the famous Cock, argucd that it ſhould paſs, for this 
word Tenement referreth to his dwelling which is in Ebzey, and not 
tothe place where the Lands lie, And therefore he faid that words 
ought to have relation, ut »e impediatur ſententia, ſed ut res magis va- 


leat quans pereat, and he cited 4 Ed. 3 ina Quare mpedit quod permit= 94, ;mpedit. 


tat preſentare ad eccleſiam de Moxrton Majorem, and the Deloadant 
demanded Judgement of the Writ for falſe latin , becauſe of Maio- 
rem, and yet it was adjudged good, for it ſhall be referred to ecclef- 
2m, and he cited 19 Ed. 3, &3 Ed. gz. Allfo it paſſeth by this word 
appurtenances; for there was fuch a Chambridgſhire caſe here with- 
in this T welve-month, where a man gave inſtru&ions to another to 
make his Will inthis form, 1 will that B. ſhall have my Houſe, _—_ 
a 


(O2) 


Vilary. 


Averment. 


Deviſe. 
Gloceſter. 
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all my Lands thereto apperteining; And the other made it in theſe 
words, I deviſe to B. my houſe, with the Appurtenances ; and it was 
adjudgcd that the Land ſhould paſs by this words Appurtcnances. 
For allthough that in late Books , Lands ſhall not paſs by this word 
Apputtenances, _ yet this is good authority to prove that they ſhall 
pats, as 7 Hen. 5. 41. & T.21 Ed. 3. 18. Allſo Wills ſhall be takcn by 
zncaning, and here upon this deviſe 4. 1. Rent is reſerved, and the 
anticnt Rent is but 43.1. and if the Land ſhould be racked, it is all 
worth but v. 1. a year, and becauſe they are held inCaprte , 
therefoe by the Statute we ſhail have but two parts. And it cannot 
be intended that it was his meaning to have us pay 4. 1. for the Lands 
SI in Ebzey, wich are not worth ſo much,thcrefore ſomtime the valew 
” is conſiderable ina Will, and cited 4 Ed.6. & 7 Fad. 6. and ſo he 
thought the PJaintif ought to recover. - And at this time the Court 
ſeemed to be of the ſame opinicn, tor they gave day over tothe De- 
fendant, at which day, it nothing were ſaid, Judgement ſhall be gi- 
ven for the Plaintif. 


4. 

Away prayed Judgement in an Action of Treſpaſs by Hamb/c- 
—— (3 4% ed an the caſe was ſuch. FT. 99 ſeiſed.in Fee, 
Eliz.nt.2325, and had iffuc, three Sonnes, John, YVilliamnow Plaintif, and' Rich- 
«rd now D<ftcndant, And by his Iaſt Will deviſed Lands to oh», and 
to the Heirs Males. of his body ingendred,, and deviſed other Lands 
to Wilkiam in like fort, and other Lands to Richard inlike ſort, And 
that if any of his Sonnes died without iſſue Malc, that then the Sur- 
vivor ſhall be cach others Heir, Afterwards the c}deſt died without 
iſſue Male, A nd if William ſhall have all his part alone, orclſe ke and 
Richard between them, was demurred in Law, and day was given 0- 


ver to argue it. 


———--- 


LY 


Js. 
impounding. Almiſley ſhewed: how an Attion” was brought by Beraſley a- 
gainſt Pr/kingron, upon the Statute of 2 & 3; P. & Mary, for 
driving a Diftreſs out of the County, And ſhewcd the truth of his 
caſc, that the Diſtreſs was taken in the Hundred of Offlay in Srafford- 
ſhire, and the City of Lichfield was ſometime within this Hundred, 
And by Letters Patents of 1 Afarie, the City was made a County ot 
it ſelf, and he which took the Diſtreſs impounded” chem within a 
pound inthe County of the City of Eichfield ; now whether he hath 
incurred the penalty of the Statute, or no,was the queſtion ? And be- 
cauſe the Court had not a.Statute Book there, to ſee the Preamble , 
therefore 


therefore they give no reſolution. Anderſon ] The meaning of 

the Statute was, becauſe the Bailif of the Hundred mighe make deli- 

verance. Allſoll think it is within the compaſs ofthe Statute, be- 

cauſe the City was a County ſevercd before this Statute made. And 

the Serjcants atthe bar ſaid, that the party may drive the Diſtreſs as 

far as he will within the ſame Hundred , but he ought not to drive $4" Hundred, 
it above three miles without the Hundred. 


G—— 


6 


' Oha Slywright exhibited am information uponthe Statute, for buy- 
|| ing of Titles,againſt Page,and declared how Joane Wade demiſed to Champerty. 
Page tor 60 yeares; the Detendant pleaded not guilty; And now a ?{cb.30.Zlix. 
Jury of S»ſex appeared at the bar. And upon Evidence it was mo-.'*+153*-. 
ved, zif a man havea lawtull Title to enter into Lands, but hath not 
been in Poſſeſſion, and he entreth and makes a Leaſc for yeares there- 
of, if this be within compaſs of the Statute. Azxderſox ] It is within 
the Statute, for the miſchicf was , that when a man had a Title to 
Land, he would let it to another, to have maintenange and imbra- 
cery, ar.dmake contentions, and Suites, for remedy whereof the Sta- 
tute was made. Forifa man havea Title, he may recover according 
to his Title. Peryans || The miſchicf hath beentraly recited , and 
therfore it is reaſonto reſtrain ſuch bargains.But if a man Recoyer by Recovery. | 
Formdon or Ceſſavit, and make a Leaſe, this is not within compals 
of the Statute, allthough that he hath norbeen in Poſſeſſion by a year; 
and in my opinion the Plaintit need nor' prove that it is a pretented 4 pretended 
Righe, b-cauſe the Statute expoundeth whar isa pretented Right, 
viz, if he havh notbeen in poſſeſſion. And ſol have delivered my = 
inion before this time. Anderſon 7 xIf a: man hath not been in 
ÞolfeMon,and cometh to me, and faith, that he will make mea Leaſe, 
and demands ifI will take it, and [ agree thereto, whereby he maketh 
me this Leaſe, if I donot know that he hath not becn in poſſeſſion, 
1] am: not within the Statute. And then the Defendant ſhewed that he /E97ance. 
was brother of the half blood to the Wife of theLefſor, whereby he 
might take the Leaſe well enough. For Fleetwood cited 6 Ea. 3. if one 
brother maintain the other , this is not within the Statute of 
Champerty, which caſe the Court agreed, this is for ſpeciall cauſe. 
vide ftatut. de articulis ſuper cartas. Anderſon | One brother may tra- Maintexancs 
vell tor another, and maintain him, bur if he takea Leaſe of him, he Champery 
is-within the Statute of 32.-Hemw: 8. for this is a generall miſchief, Difference, 
and the miſchiet is as great, ifthe brother take a Leaſe, as if another 
rake it; quod Periamcouceſſit clearly, bur becauſe it was the caſe of The caſe. 
the Defendant, the Jury tound a ſpeciall VerdiCt, viz. that the Lands 
were conveyed by the Husband of Joane Wade, to the uſe of himſelt 
(O 3) and 


Lawfnll nile, 
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 andhis Wife in Tail-ſpeciall, the Remainder to the Husband in ge- 


Knowledge. 


Recover). 


Tenant ſufficient : 


to the pracipe. 


Relation. 


C opyhold, 


"a * 


ncrall-Tail, the Remainder to the Wifejin Fee, and after the Hus- 
band Enfeoffed diverſe men thereof , and the Feoffees continued in 


| Poffeſſion diverſe years, After the Husband dicd, and then the Wife 


by indenture ſealed and delivered, of the Land,made a Leaſc to Page 
which knew all this matter, from the fift day of Jexwary laſt pait , 
for 60 years, if the Wite ſhould liveſo long, and that the Wife was 
Siſter to Page the Detendant by the Mother, and found the valew of 
the Land as if it ſhould beſold, and they prayed the adviſe of the 
Court, &c. 

Andthe morow after, the like information being brought againſt 
por” _ being Lefſor, the like Evidence was given, and the like 
caſe found. 


—— — 


A 

Enzer moved this caſe to the Court. An Alien born purchaſeth 

Lands in Tail, the Remainder to aftranger in Fee ; The Alien 
ſuffereth a Common Recovery to his own ule in Fee, And after an 
Office is faund of allthis matter, if the Remainder ſhall be to him 
which had it before or no was the queſtion. Anderſon | 1 think the 
Queen ſhall have a good Fee-fimple, for if there be a good Tenanc 
to: the precipe, then is the Remainder gone , and you will not deny 
but that he is Tenant ſufficient before Office found. Femver ] Truc , 
Sir, but when the Office is found, by relation thereof the Recover 
is avoided. Anderſon] Truecly the Office hath relation for the Poſſeſle 
on of the Alien , but it hath” no fuch relation to fay that the Alien 
never had it, for then the Queen ſhall not have it ; but if the Alien 
were Tenant ſufficient at the time of the Writ brought againſt him , 
then the Remainder is utterly gone. And all the Juſtices ſaid that it 
is a ſtrong caſe that the Queen thall have it,and that the Remainder is 
gone. And Rodes cited 27 Aff. fol. 50. | 


| 8. ; 
Pio brought an Aion of Treſpaſs againſt Debyzer,the Defen- 
dant pleaded, that the place in which, &c, is Copyhold , and 
pleaded a Grant to So#rhey,which granted.itto him, &c. The Plain- 
tif replyed,that long time before the Grant pleaded by the Defendant, 
Alice Gooding was Lefſec for life, ſecmndanm conſuctudinem manerii. &c. 
and that the Cuſtom is, that the Lord may grant Copies as well in 
Reverſion as in Poſſeſſion. And that in 5 El:z. the Lord Morley being 


The Lord M®T- | 0,4 of the Mannor, granted tohim a Copy in Remainder before 


leys caſe. 


the grant made to Sorthey, which now came in Poſſctlion , and that 
| he 
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he entered, untill, &c. The Defendant rejoyned that there is a cu- 
ftom in the Mannor, that the Lord may grant Copies in reverſion, 
with the agreement and conſent of the Tenant in poſſcfion ; and if 
any Copies be granted, without conſent of the Tenant in poſſcſſi- 
on, that then there is fach a cuſtom, that ſuch Grants ſhall be allto- 
gether voyd, abſq, hoc, that they are deviſable: mode & forma, &c. 
whereupon the Plaintif demurred in Law. Walmiſley ] This Plea of 
the Defendant is repugnant ; for by theſe words, If any be granted, he 
implyeth, that there is ſuch a cuſtom;and then when he faith abſq, hoc 
that there is ſuch a cuſtom, this traverſe is voydgand the Plainrit ſhall 
bave Judgement, by 9 H.6. Allſo he argued that this cuſtom ſhall be 
voyd, andcired 19 Af. the caſe of the command of St Johys, and 2 
Hen. 4. & 19 Eliz. the Ejeftione firnie by Bill an Attorney ; and he de- 


_”—_— 


S 9. 
Ga? the Queens Serjeant rehearſed the caſe of Beverley in {{tlayy, 
IT this manner; Thomas Beverley brought a Quare imepedit againſt 
che Ordinary, and Gabriel! Cornewell the Incumbent, which was in, 
of the preſentation of the Queen; and upon pleading, there was a 
Demurrer cntred up, and before that was diſcuſſed, Beverley was 


Outlawed at the ſuit of another, in an Aion of Debt; then Cors- ,,, .. os. 


well reſigned his Benefice,and the Queen preſented him again, where- * 
upon he was inſticuted and indu&ed ; Then Beverley brought a 
Writ of Error in the Kings-bench, and reverſed the Outlary, becauſe 
that-he was named of Hamby, where there were two Towns of the 
ſame name, and neither of them without an addition, and now he 
braught a Seire facias toexecute his firſt judgement againit Cory- - 
well, who pleaded all the matter in bar, and it- ſeemed to him that 
the Plaintif ſhall be barred ; for by the OQutlary of the Plaintif, the 
preſentation was forfeited tothe Queen, allchough that it was but a 


thing ina&ion, and thereupon he cited 2 Hex. 5-where a man had 
a Patronage with his Wife, and was Qutlawed, &c. then, if by the Patronage in 
reverſall of the OQutlary, he ſhall be reſtored tothe preſentation ; and: 114%! of bis - 
he ſayd that he ſhall not, for that it was a thing once lawfully exe- ”'c- 


cuted, and veſted inthe Queen, and he cited 4 Hen. 7. where a man 
is attainted by A& of. Parliament, &c. .Alſo the opinion of Brier - 
there, is a ſtrong proof of this caſe . And further he ſayd, that he 
was of counſell with a caſe in 26 El/zz. where Debt was brought. by 
Hanmeragainft Laddington, aud the Defendant was condemned, and 
aFiers facias iſſued to the Sherif, who by virtue thereof ſold a _ : 
OF - 


fined uſuayge to be, Conſtiturio ex diverſis aftionibuns ſepins iteratis. __ what it 


Shuttelwerth argued to the contrary, and cited 37 Hey, 6. the caſe of 
Conmon, and 26 Ed.z, + 


Reſtitution af=' 
ter 4 Scire faFs 
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of the Defendants, and levyed the money thereupon, and afterward 
the Defendant brought a Writ of Error, and refuſed the Judgement, 
the queſtion was if he ſhall be reſtored to his term ; and it was ad- 
judged, that he ſhall not, but onely to the money for which it was 
ſold, becauſe the ſale was once good, and ſo he thought that the 
Plaintif ought to be barred. YPalmiſley to the contrary : For in 
Patronage. our caſe, when the Queen prcſenteth, the hath gained a Patronage to 
her ſelf, untill we recover it again, and this is the caſe of Ratcliffe, 
in35. For ſolong as the Incumbent which is preſented continueth 
by that Induction in poſ{cſſion, ſo long he which preſented him is 
Poſteſſion. Patron, per Collow, in20 Ed. 4. and by 46 Eaw. 3. tit. Incumbent. & 
19 Ed. 3. tit. Quare impedit. It the King bring a Quare impedit , and 
hath title to recover, yet the other is Patron untill his Clerk be re- 
moved, « fortiore where the Writ is brought againſt the Incumbent 
of the King, he is Patron untill he be remoyed, then if nothing 
ſhall be forfcit to the Queen, then it is to be conſidered, becauſe the 
Queen hath preſented the ſame Defendant of new, whether he ſhall 
48s dns bÞ< removedor no,and it ſcemerh clearly that he hall, becauſe he 
hanging te Claimeth under this eſtate, and this is done hanging the Writ ; and 
Writ. no af done hanging the Writ ſhall extort the Plaintif from his ex- 
ecution, and ſurely the Writis hanging untill execution be dane; 
and he cited 31 Hey. 6. If one make an Attorney, he ſhall b2 Attor- 
ney untill execution be done; and 21 Her. 7. it the Defendant re- 
ſign, and a ftranger is preſented, hanging the Writ, yet the Plaintif 
Preſentment. ſhall remove the ſtranger, and 20 Eliz. in Dyer accordeth with that, 
If he come in notwithſtanding that ſome there held the contrary : And to the like 


Attorney. 


by title, by purpoſe is the caſe in 11 Hey. 4, of traverſe of an Office. Then for 


the Outlary that was avoydable by Plea, by the Statute of 2 Her. 5. 
per the Books ,in 22 Hew. 6. and 38 Hex. 6. Then if by the Outlary 
reverſed he ſhall be reſtored, and it ſeemeth that he ſhall ; for a man 
ſhall ſee a great difference between thils caſe and the caſes put : For 
if a man in an Aion deny his Decd, and therefore pay a Þ ine to the 
King, ifafter he reverſe the Jan ement, yet he ſhall not be reſtored 
to the Fine, becauſe it is a by-thing, and a thing collatera]l, and 
Collateral thing therefore he denyed the opinion of Brian, in 4 Her. 7. for it cannot 
be Law : But if a man be indebted to me, and after | am Outlawed, 

Relegſorf he and then the King releaſeth this debt, and then Ibringa Writ of 
O07 n Error, andreverſe this Outlary, I ſhall be reſtored tro my a&ion a- 
lanes _ And here he hath ſhewen to us a peece of cunning ; for when 
e pleads the Outlary in us, he hath pleaded the Record ſpecially, 

Speciall plead: for otherwiſe we would have ſayd, »#/ tiel 1ecord, and then it being 
ing, reverſed it ſhould have been certified for us, as there is a caſe in Dyer. 
Then here, al)though that be in by a new preſentation, yet all the 
words of our Writ are true in this Scire facias ; but I grant that Exe- 


mony: 
Ples by the 
Statute. 


cUtors 
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cutors ſhall have a Qzare imppedit for a diſturbance done to their Tes > ,ecutors ſhal 
ſtator. Anderſon ] The caſe in Dyer isthus reported, That I when have a Quare 
I was the Queens Scryeant, and Gerrard now Maſter of the Rolls, then impedit. 
being Attorney of the Queen , were of opinion that the Clerk of 
another ſhall not be removed, and concerning that. matter, I held 
then, as I doe ſtill, that in ſome caſts the Clerk ſhall not be removed, 
and in. ſome caſes he ſhall ; forif hecome in under tac title of the 
Plaintif, <q a the ſame, then he ſhall be removed, but if he come 
in by title Paramont he ſhall notbe removed; and here,for that this 7it!e prramont. 
is donchanging the Writ, it ſecmeth that he ſhall be removed : For 
if a man bring a Pr«cipe, and hanging the Writ the Tenant alien , 
yet the recovery is good againſt him, and ſhall allſo bind every one Tenant in a 
under him. Perzam | That point is clear enough, but the queſtion is F!4cPe aliens; 
ifby the Qutlary the Plaintifhath forfeiced his preſentation to the 
Queen 2? For if it be ſo, then this is a new title for the Qneen. Ar- 
derſon ] What reaſon is there in that? when it was an apparent 
practiſe of the Defendant to rebon z for otherwiſe ſhe could not have 
preſented, the Church being full before. Peryam ] The prattiſe is Plenary. 
not good without doubt, but what is the Law ? Anderſon | The 
Law is, that the Defendant by his refignation, ſhall never extort the 
Plaintif from his execution. Peryaw | The point is if by the Out- 
lary the Queen havca new title, by reaſon of the Plaincif, and I 
doubt much thereof, if by the judgement he ſhall have the preſenta- 
tion. Anderſon] I am reſolved that there is not any colour in the 
caſc , but whatſay you? RKodes ] Truly I hold that the Plaincif ſhall 
remove the Clerk. M#indbam ] And in my opinion it is clear e- 
nough, that- by the reycrſall of the Outlary the Plaintif ſhall have 
his preſentation.  Azderſon ]} Then ler | udgcment be centred for p,,,c; 
the Plaintif. Peryams ] In the name of God, if: you be agreed againſt 
me. E : - LI * ky 
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A Writ of Partition was brought by Henry Tamworth, and Chri- Partition. 

2 flian Tamworth againſt” John Tamworth their clder: brother ; 

for lands in Hawlefteed, alias, E!ſted in Leiceſter-ſhire , becauſe that 

Halſteed is- parcel of the Soak of Rothe lay, wherein there .is ſuch a 

cuſtom; that the lands ſhall equally deſcend to all the heirs males's Memier; of x 

and in giving of evidence, Walmſley ſayd that the members-. of -a Manner, 

Mannor are other Towns in which the Mannor extends, and Pwcker- 

ing ſayd, that at this day the Queen may make a Soak': For'it is no- 

thing cl{c but a Precin@, to which divers Mannors come to doeſuit; 

and as a great Lect containing divers other Courts; and oe Evi- 
; ence 


$0ak quid, 


Domeſday. 


Partible lands 
Eſcheat, 


/ 
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dence was ftrong for the Tenant ; for he ſhewed by plain proof, that 
this was never parcell of the Soak,allthough that it was within the 
ancient Demcaine of Rethelay, as it was proved by the Book of Doweſ- 
day, which-was there ſhewen, and a Clerk of the Exchequerread it - 
(for other Clerks could not ) and he ſayd,and ſo ſayd the Serjeants ; 
and the Tenant delivered to Armerſon and Peryam an ancientBook 
of the time of Ed. 2. for their remembrance, wherein, in 4 E4.2. in a 
zw#per obiit, itis ſayd, that if the Lands which have been departible 
and departed, come into the Lords hands by Efcheat, they ſhall not 
be departible in his hands, vel i manibus alicujns alms perquifitoris 
:.0x poſſurt partiri. And he ſayd that fuch was the opinion of Sjr 
Thomas Bromley the laſt Lord Chancellor upon hearjng ef the matter 
there; whereby when the Jury came to give their Verdi@ the Plain- 
tif was Non-ſuit. 


EE ne ee es ee et none tn. 


— 


IE, 

Huttelworth ſhewed how Robert Hughſon brought an Aion of 
_JD+&br againſt B. as Adminiſtrator of F.and declared upon a fimple 
contra& made by the Inteſtate, and the Defendant vented lene ad- 
miniſtravit, and it was found by VerdiCt againſt him. And now in 
arreſt of Judgement the Defendant alleged, that the Afton is not 
maintainable againſt him upoga {1mple comrat. And Shatretzorth 
thought that now he is paſt that advantage, becanſe he did nor 
ſhew it in pleading, and cited the opinion of Cottefmore in 13 H. 
6. And whether the Court ex officio ought to bar the Plaintif or no 
was the queſtion. Rodes | It appeareth to us judicially that no a&i- 
on will lie upon a fimple contra againſt Executors or Admini- 
rators , wherefore then ought the Plaintif to have Jndgement ? 
Shuttelworth ] B:cauſe by his Plea he took upon him notice of the 
contraQt, and by 46 Ea. 3. where the Adminiſtrator was privy to 
the Terainer of a ſervant , he was chargeddy a fimple contra&. 
Rodes ] Here he did not take notice, in 15 Eaw. 4. The 
Court ex officio, abated" the Writ. Shuttelworth] This is by Littleton 
onely. Roges] The caſe is rajed, and Littleton gave Judgement; ſo 
is the caſe in 11 Hes. 4. wherean Aion upon the caſe is brought 
againſt an Inne-keeper, if he be not named Heoſpitator, allthough 
he plead in bar,. yet we ex officio ought to abate the VVrit. Pery- 
an ] It he be no Hoftcler, melon Br ip not againſt him, And 
ifan ARion of Debtbe brought, and doe not fhew the place of the 
Obligation, if the other plead a relcaſe,. this is good enough. 
Shuttelworth 1 So is 18 Edw. 4. & 6 Hex.7. Rodes | If a man bring 
an Action, and the Defendant plead in bar by Deed, and do not ſhew 


nNn- 
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to,but they were at Ifſue,this is Error ; for we ex officio ought to have 
adjudged it cvill; and ſo is the Book in 22 Her. 6.0r 28 Hen. 6. and 
I can ſhew the caſe. Then Shuttelworth ſayd privily to his Client, I 
doubt we ſhall doc no good by our Aion. (Anderſon being then in 
the Star-chamber.) After atanother day Anderſon rehearſed the 
caſe, and ſayd, it appeareth to us, that Executor or Adminiſtrator 
cannot be- charged upon a fimple contratt, and the Court 2x officio 
ought to ſtay the Judgement, and the VVrit at the firft ought to 
have been abated, and this is reaſon, and ſo is the Book in 15 Eaw.g. 
and then by the affent ot the other Judges he gave Judgement ac- 
cordingly. | 


— — 


I2, 

R Obert Johnſon is Plaintif againſt Jonathan Carlile inan Etetti- Fine. 

one firme ; and upon not guilty pleaded the Jury found a ſpe- #29 £1. rot. 
ciall Verdi&, that William Grant was (eiſed in fee of the Lands now cy 
in queſtion being held in Socage, and deviſed them to his Wife for -7/ fs, SD a. 
term of her life; and when Joh» his ſonne came to the age of 25 Sata 9% 
years, then he ſhonld have thoſe Lands to him and to his heirs of his Ge 
body ingendred, and dyed ; afterwards the ſayd John before that he C10. EG; 22, 
came to the age of 25 years levyed a Finethereot in fec, and after Z2- 2 39 | 
came to 25 years, and had iflue a Daughter, and dyed, aud after the : $ 
Wife dyed, then the Daughter entered, and madea Leaſe to the 
Plaintit; the queſtion was no more, but whether this Fine levyed 
by the Father before any thing was in him, fhall bea bar to the 
Daughter. Rodes | The queſtion is if the Daughter may fay that her 
Father had nothing in the Land at the time of the Fine levyed ? 
and ſo by this means Finesſhall be of ſmall force. Findbam and Pe- 
yyars | We have adjudgcd it lately in Zoxches caſe , that the Ifſue 
ſhall not have this averment. Shattelworth for the Plaintif ] It it * arties and 
were inPleading, 1 grant it well, but here it is found by Verdi&. 7” ha 
Caria ] This will not help you ; for by the Fine the Right 15 extin&. =e " ny 
Windham ] When my Lord Anderſon cometh , you ſhall have a ſhort 
rulc in the cafe. Shutte/worthJToo ſhort, I doubt, tor us. After at a- 
nother day Shwttelworth moved the caſe again. Anderſon } May he 
which levyed this Fine avoyd -it "by this way? Skwuttelworth]No Sir. 
Anderſon) How then can he which is privy avoyd it? Shatrelworth{By 
Plea he cannot: Anderſon} The Verdi& will not amend the matter. 
Ferner ] If 1 make a Feoffment upon condition, and after levy a Fine F**finent ugon 
of the ſame land to arſtranger, and after re-enter for the condition 
broken, the ftranger ſhall not have the land. Ceriz 7 VVe have given 
Judgement clearly to the contrary in the caſe of Zoveh, And your 
opinion is no anthority. : 
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13. 
Writ of Dower was brought by Joh» Hnant and Tear his Wife , 
late the Wife of Auſtin, for the third part of Lands in Wolwieh; 
the Defendant pleaded that the Lands are Gavelkind, And thac 
the Cuſtom of Gavelkind within the County of XKezxt is, that the 
Wite ſhall have the Moity during her Widowhood, according to the 
Cuſtom, and not any third part according to the Common Law ; 
upon which Plea the Defendant demurred-in Law; And one queſtion 
was, whether this Preſcription in the _e be good with the 
Afhrmative ; And the other doubt was, it the Wife may wave her 
Dower by ihe Cuſtom, end take it according to the Common Law. 
And the Juſtices heid the Preſcription good enough, being in the 
Negative with the Affirmative. Windham | This Cuſtom ſhall bind the 
Heir and his Inheritance , and-by the ſame reaſon it ſhall bind the 
Wife and her Dower; which Peryam granted exprefly. Rodes. was ab- 
ſent, and Anderſon ſpake not to that ſecond-point. But all the Court 
agreed clearly hat as this Cuſtom is alleged, ſhe ſhall be barred of 
her Dower. Andſo they commanded to enter Judgement according- 
iy; bur if the pleading had been in the Affirmative onely. without 
the Negative, then the ſecond point had come in queſtion. 


"Mb | 

\ } P Conme prayed the opinion of the Court in this caſe. The 

Sherif extendeth Lands upon a Statute Staple, and whether 
the Conuſee ſhall b: ſaid tobe in Poſſeſſion thereof, before they be 
delivered to him or no ? Azderſon | Allthough that they be exten- 
ded, yet the Conuſce may refuſe to receive them. Walwiſley | Truc 
Sir. Anderſon | Then hath he nothing in them, beforc he have re- 
ceived them, for he may pray, that the Lands may be delivered to the 
Praiſors, accerding to the Statute of Atto» Barxell. Windham | Y our 
meaning isto know., if the Rent incurres when the Land is inthe 
Sherifs hands, if you ſhall have it ? Faimiftez ] TrueSir , that is our 
very caſe. Awderſon |] Then this is the matter, whether you ſhall 
have the Rent, or the Connuſor, or the Queen, but how can you 
claim it ? Windham ] The Lands are inthe Qneens hands. Peryan: | 
The Writ is,Cape in manum noftram.Rodes | This is like to the caſe of 
diſceit, where he ſhall not have the mean iffues. . So as it ſeemed to 
them, the Conuſee ſhall not have it , but they did not ſay cxpresſly 
who ſhould have it. -- . 


+5; T reſpaſs- 
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"7 5. : 
T Reſpaſs quare clanſwwm fregit,was brougftt againſt twogthe one ap- 


peared, and the other was outlawed , and the Plaintif declared Simnl cm 
againſt the one onely, who by Verdi& was found guilty., and now Dyer 239. 
Walwiſley ſpake in arreſt of Judgement, that he ſhould have declared 
againit them both , or againſt the one ſimul can, &c.Butthe Court 
thought that this was helped by the Statnte of Jeofailes, but at this : 
time they were nor reſolved. - 


I6. 

A Speciall Verdi& was found, that a Woman ſole was ſciſed of D/ſability 

certain Lands held in Socage, and by her laſt Will deviſed them of the Devi= 
to 1. S. in Fee, and after ſhe did take the deviſee to Husband, and du- ſor «t the 
ring the Coverture ſhe Countermanded her Will , ſaying thather #:e of his 
Husband ſhould not have the Land, nor any other advantage by her 4eath. 
Will, and then died. Now whether this be a ſufficient Countermand, 
ſo that the Husband ſhall not have the Land, was the queſtion.” Shur- 
tleworth | For as much as ſhe was Covert-Baron at the time of her 
death, therefore the Will was void, for a Feme-Covert'cannot make 
a Will, anda Will hath noperfe&ion, untill afterthe death of the 
Deviſor. Gaway | In Wills, the time of the making is as well to be 
reſpeCed, as the death of the Deviſor; And then ſhe being ſoleat the 7aking a Huſ- 
time of the makings, allthough that afterwards ſhe took a Husband , band is no 
yet this is no Countermand, and ſo is Bret. and Rigdens caſe in the Countermand 
Commentaries. Anderſon | It 2a man make his Will, and then be- of the Wife. 
come #092 compos ments, yet the Will is good, for it is Common _ | 
that a mana little before his death, hath no good memory. Shattle- and ſound 
worth] 1 dy not agree the Law to beſo, and ſo Redeffeemed to a- ty 
gree, but Azdirſonaffirmed as before. Windam | | doe not doubt but 
{uch a Will ſhall be good. Rodes ] If a man make his Will , andaf- 
ter do become 0x compos mentis , and then live"three or four years 
after, it is no reaſon that ſuch a Will ſhall be good , and he citcd 3 rong life me- 
Eadw. 3. itin: Northt. for this caſe. Gawdy | If the'Proviſp in the keth difference.” 
Statute of Wills had.not been, then every Will made by a Feme-Co- 
vert ſhould have been good. Tota Cxria ] That is nothing ſo, for all- 
though the Proviſo had not been , yet the Statute ſhould have had a xz.,onale 
reaſonable conſtrufion. But for the principall caſe , the Court was conftruFion. + 
not yet reſolved. After at another day, Gawady moved the caſe again, 
and held ſtrongly, that by taking of a Husband, this is not Counter- - 
manded, and cited 2 R. 2. and then during the Coverture , ſhe hath 
ſeþmitted her Wil to her Husband; For by 3 Ed.3.tin, Roteland ſhe 

(P:3). cannot + 
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' cannot deviſe to her Husband, whereby he concluded that the VVill 
is good. Shuttleworth to the contrary, becauſe ſhe hath no ability 
at the time when it ſhould take perte&ion, -and every Will ought to 
have three things, Inception, Progreflion, and Conſummation, And 
he cited Bret. and Rrgdens caſe. Anderſon) I am of my firſt opinion 
that this VVill is not good , for I think this Countermand by the 

Countermand Wife is ſuffictent, and if 20» compos wentrs ſay that he'doth revoke his 
by one not of Wall, this is a ſufficient Countermand. And whereas it hath becn 
ſound mind.i ſaid, that a Feme-Covert hath no VVill; Sir that is not ſo , for ſhe 
Wills of feme hath a Will in many caſes, as if ſhe be Executrix fhe may make a 
covert "Sift, ec. So if Ibe bound to do ſuch an Aft, if ſuch a Feme-Covert 
will conſent, in this caſe it the Husband onely conſent, it is not 

ſufficient, but the Wife ought to aſſent allſo. And ifthis Will ſhall be 

| good, then this miſchicf willenſue , that after a Will is once made , 
Controlement. the partie ſhall have no power to controll it , therefore I think the 
Will is not good. Wyndham | Tam of the ſame opinion. For a Will 

No counterinand 13.99% rae untill after the death of the Devitar » and whenſhe is 
's conntermant difabled at the time of her death, the Law faith , that ſuch a Will is 
yord# Bur .I think thata Feme-Covert cannot Countermand her 
Will, for the ſame reaſon which doth diſable her to make a Will , 
doth allſo diſable her t oCountermand that which is made before ; 
for by 3 Edw. 3. which was cited before , ſhe cannot devile to her 
Husband, and by the ſame reaſon ſhe cannot Countermand that which 
is deviſed to her Husband; but becauſe the Wite was not a perſon a- 
ble at the time of the Conſummation thereof ,,therefore it is not 
good. Peryam to the ſame intent. Firſt the Mariafe is not any Coun- 
termand, and for the caſe in'2 R. 2 1I think it good Law. And I have 
allwaies taken this diverlity, that if a woman grant the Reverfion af- 
Reverſon, ter Tenant for years,and before Attornment had ſhe take a Husband, 
that this isa Countermand , -but ifthat it be a Reverſton after Te- 

nant for life, then it is no Countermand, For in the firſt caſe his Ti- 

tle of Tenant by the Curteſie begun by the intermariage, Allthough 

that it was not conſummate before ifſuc had; And it ſecmeth a clear 

caſe that a Feme-Covert cannot Countermand a Will, for ſhe cannot 

make a Will. And whereas it hath been faid by my Lord, that a wo- 

Will by cufom, man hath awill, true it is ; but that is either by cuſtom, or by rea- 
or by ſome þy- ſon of ſome by-matcer, as in the caſes put. But VVills. ought to 
matter, take effett at the time of the death, and it then ſhe bc diſabled, it is 
not good; for it is not conſummate before; as if therebe Husband and 

VVite, and the Hasbandbe ſeiſed of Lands in Fee, and levy a Fine 

thereof, and then dye, and after the levying of the Fine five yeares 

paſs ,yet ſhe ſhall not be Barred;but if afterthe death of the Husband 

five yeares. pals , ſhe is barred by a Fine, becauſe her title was 

net conmſumate nnti!l ater the death of the Hutband, whereby &c. 

Roa:s 


Conſummation, 


Marriage no 
cluntermand,. 
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Rodes to the ſame intent, for if F deviſe the Mannor of Dale as itis iu 

the Com.for: &c. and then have nothing in it,but "afterwards purchaſe 

it, now it ſhall paſs, which prov eth that the perie&ion ofa Will is at Perfefli 
the time of the death,and in 39 H. 6. a man devifed lands,and before ns 
his death was diffeiſcd , nothing paffed by the Will, becauſe it pjjeign efter 
was no Will, untill-death; and here in our caſe becaufe ſhe was Wil. 
diſabled at the time of her death, it is void. Anderſon JThen let judge- 
ment be encred accordingly. | 


—_— 
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7 17. f | 
A Prochamation was dirc&ed to the Sherif of Cheſhire againſt p,,,,... 
John Heockenhall, and the Writ was retorned,Tale ate ad comitat. ,,, 

meum tent in le Shirehall &c. proclamationens fesi, ac eodem ate ad gene- Dyer fil.208 
ralens Seſſronens &'c. proclamationem fect &s. And now this matter "OL 
was pleaded in avoidance of the Utlary to reverſe it, becauſe thoſe 

roclamations were made one day, whereas the Writ was (i#5bus 
ſeperalibns diebns &c. And the Sherif was amerced to +forry 
ſhillings for his evill retorn. And at another day he was amer- 
ced to other forty ſhillings becauſe he had retorned divers Writs 
in Scerctary hand, And commandment was then given to the Cuftos $,,..., ,., 
brevinm, to receive no Writs retorned in Secretary hand, for the : 
Court faid that writing in Secretary hand would be fo worn in a do- 
zen yeares that no man Can read it. | | 


18. 

Ovker brought debt upon an Obligation againſt Gomerſale and _ | 
H his Wife Exccutrix of the Taft will of Henry Gooderd nnper ditt. Common in- 
Hen.Gooderd de London Tayler, And they pleaded in bar a recoygric had _ ament,” 
againſt them in the'Kings bench as Executor teftamenti H. Gnnper di. / "hs A 
i H.G de Lond. Barber Chirurgeon, whereupon the Plaintifdemur= = © 
red, And the Defendant did not ayer that the ſaid 6. Tayler & G. Bar- 
ber Chirurgeon was allone perſon, and they alſo omitred this word 
prediftmm, And whether this were good or no was the doubt, And ic 
ſeemed to the Juſtices that it was not good, although' ic was alleged 
that it ſhall be intended all one perſon, and then ifa plea inbar be 
good to common intent, it is good enough.And therupon Johu Pa- 
fens caſe was cited in 21 Fi 7. Where it was Weftimonafteriunm,8e doth 
not ſay preditiwm,yet it ſhall be intended the ſame YVeflm. mentioned (v1 ;..... 
before. Whereunto the Court anſwered,that here by common intent whar it is 
he ſhall not be intended the ſame perſon, but rather to the contcary, 
For common intent is that which ſhall be intended more ſtrong 
thanany other, and not that which reſteth indifferent, As if a _ 
plead 
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.Plead a Feoffment in fee, it thall be intended that the F coffer was of 
tull age, but bexe common intent is that he was another perſon, be- 
cauſe Barber Chirurgeon , and Tayler, are divers funfions by com- 

mon intent, And asto the caſc put, by common intent it ſhall be in- 
tended the ſame Weſtws. becauſe the place is ſo notorious , that com- 
mon intent will nor intend any other. But Peryams would not grant 
that caſeof 21 H.7.  _ 

At another day Gawd) ſaid that they have a Prefident in 16. Eliz. 
where an ation was bromghe here againſt the Adminiſtrator of 
Prancis Fitzherbert Mercer, And they pleaded likewiſe a Recovery 
in the Kings bench againſt them as Adminiftrator of F. F. Grocer, 

'and allowed for good,and in1o H. 7. waſt is brought and doth nor 
ſay, predif. and yet good Peryam | For the caſes in 10.H.7.& 21 H. 
7. It was all in one Pleagbut it is not ſohere. And for his Prefident 
Anderſon and Peryam ſaid that they would not regard it, if itdo 

| not appear that Exception was taken thereunto if the Preſidents 
Matter | be ſhewen for matter , but if they be ſhewen for form then otherwiſe 
hs Poeknr it is, Anderſon )If 7. S. bring a Precipe againſt me, and I vouch I, S.ie 
Voucher, | {ballnotbe intended the ſame perſon, if he do not fay expreſly that 
he is the ſame perſon, therefore a Forttor; here it ſhall not be inten- 
ded the ſame perſon. | | 
 Afﬀeerwards the next Term Shxttlewerth argued again that it 
ſhall be intended the ſame perſon,but all the Court was againſt him, 
and fo they gave judgement for the Plaintif. 


ee. 


19 

A thing in Fi: ſhewed how Bartholmew Brook5bie hath brought a QOmare 

attion relea- impedit, and declared how A. was ſeiſed of theadyowſon in fee, 

ſed. and graunted to him and another the next avoidance, and after the 
church became void, and the other releaſed to him all his right &c. 
and the Defendant diſturbed him. And after they pleaded to ifſue 
which was fonud With the Plaintif , and this matter alleged in arreſt 
of judgement, that the Releaſe was void, and then he hath no cauſe 
of a&ion,for when the Church became void, then it was a thing 
in a&ion or aftionary, and therefore could not be granted over by 

Intereſt ſhall 28 H. 8. andby the ſame reaſon it cannot be releaſed, as 1 and 2 P. 

ſurvive. and M.and 2 and 3 P. and 7.inDyer. Anderſon ]If itbe an intereſt 


it ſhall ſurvivc, and by the ſame reaſon it nqgy be releaſed;And it ſhall 


goe to his Executors, wherefore then may it not be releaſed? Er 
adjornathr. , 


De 
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DeTerm, Mich. Anno xxxix. & xl, Eliz. Reg. 


Is 


broughtan Attion upon the Statute of Maintainance a- 
S gainkt John alTree in Chancery lane,for Maintainance in 
& a Spiricuall Court ; and by all the Court, an Aion is 
Neo not Maintainable for Maintainance in an inferiour 
Court; for this word, alibs, being in the Statute,was expounded to 
be meant of the Kings Court onely, and in the argument of the ſame 
caſe, Drew remembred the Court of a Judgement given there in the 
like caſe for one Conftantine of Wiltſhire. 


em —_—___A___ 


2, 


KID2E Iſaale, one of the Attorneyes of the Commcn pleas, Maint ai- 


Etween Brown and Lother an Aion was brought in the Spiritual Coyſults- 
Court, for thele words , Thex art 4 ferſworn Knave , for thou ;;qy, 


madeft a falſe account when thex wert Churchwarden, and thereupon 
the Defendant brought a Prohibition, ſuppoſing the dilcufling of 
Perjury to belong to the Temporall Court, and upon the opening 
of the matter to the Court, the Plaintif had Sconfiireten becauſe 
the Perjury was ſuppod to be committed about the execution of 
his Office of Churchwarden, which doth belong to the Spirituall 
juriſdi&ion: But otherwiſe it had been if the Perjury had been ſup- 
poſed to have been committed concerning a Feoffment or other Tem- 
porall a&, per Walmiſley & Owen. 


3s 
Roughton againſt Flood, the originall Writ was returncd by Amendment 
Needham, Ecuire, Shcrif, and his Chriſtian name left out. #/41- 


liams moved the Court to have the Chriſtian name of the Sherif put 
intothe Writ, but- the Court denyed it, becauſe the Record was 
made up, and likewiſe by this means they ſhould make an Outlary 
go0d,Which was now erroneous. 


(Q) ſn 


Verne. 
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N an Advowry the Defendant ſaith, that /oczs in quo, &'c. is par- 

cell of the Manner of Dale, and avows for ſuit of Court , the 

Plaintif by replication ſaith, that /ocys i» que, Fc. is parcell of the 
Mannor of Sale, and maketh to himſelf a title, abſg, hee that it is 
parcel} of the Mannor of Dale, and the Venire facia: was of Dale 
onely, and upon motion all the Court adjudged that it ought to 
have been of both Mannors, and made a rule for ſtay of Judge- 
ment after Verdit. This was the caſe of Arwood of the Middlc- 
Temple. 


3. 
* Prohibition. I. was 4 by Anderſon and Owen, that a Prohibition will 


not lye after a ſentence in the Spiritual] Court, and that if the 

Libell be for ſuch a matter as may be determined in the Spiritu® 
all Court, no Prohibition will lye, unlcſs fome Plea be pleaded by 
the Defendant in that Court, which the Judge will not allow : For 
if a Suit be in the Court of Admiralty upon a contra made upon- 
the Sca, and the Defendant pleaded a releaſe, or a gift, after the 
coming to Land, that Court may enquire and try this {ſue ; the like 
for Tythes, 2 R:ch.z. 
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Common. 34 was ſayd by Drew in the Argument of the caſe between Rotheran 
Land Gree, that if a Commoner take a Leaſe of one Acre, out of 
which his Common is ifſuing, that his whole Common is ſuſ- 

Rent. pended ; allſo where a Leaſe for years is, rendring Rent, and for de- 
taule of payment a re-entry, if the Leſſor grant the reverſion of one 

Condition, Acre, the whole condition is gone : Alſo that an entry by the Leſſor 
into any parcel, ſuſpends the whole rentduring his occupation, and 
Anderſonſayd, that there is no Common by common right, but 
Common appendant. 


— 


— 


7 
TINY" Dams brought an Aion of Debt upon an Obligation agaiaſt 
TL al 

m— A 0gtbre,the Defendant pleaded that after the king - the 
146.1803, Obligation, the Plaintif was attainted of Treaſon tor Coyning, and 
pleads the Attainder at length ; the Plaintif confeſſerh the Attainder 

and ſaith, that afterwards the Queen by Letters Patents did par. 

don him, and did reftore unte him emma beya & cattella ſua, 


ang 


(1s ) 


and thereupon the Defendant did demur in Law, the queftion 
was, whether Debts by ſpecialty be included in thoſe words. 


—} 


—_— 


I. 


p Veling againſt Leveſon Executor of the Teſtament of Walton, in 
| Ne: the caſe was this; The Queen was indebted to Walton in a 
hundred pound for Muskets and Callivers delivered into the Tow- 
er, for which money alter took a Debenter from the Queen in the 
name of a ſtranger, and afterwards dyed, and made Leveſox Execu- 
tor, who procured the ftranger to releaſe and ſurrender the former 
Debenter to the Queen, and took a new Debenter for the ſame hun- 
dred pound to hinelf, this was adjudged no Aﬀets, nor devaſtavit 
in the hands of the Executor Leveſox upon a ſpeciall Verdi, but o- 
therwiſe it ſhould have been if the firſt Debenter had been taken 
in Y/altoxs own name, for then ithad been a devaſftavit by the Exe» 
cutor. 


Aſſets. 


9, 


Bas Plaintif againſt Selling inan Ejetione firme, the originall Aſets de . 


bare tefte 13 Aprilis An. 39, and the Plaintif declared upon a judgement. 


Trin. 39 Eli. 
rot,1345- 


Leaſe made to him 22 Apr. 4. 39. ſo that it appeared to the Court , 
that the Plaintif brought his Aion before he had an intereſ in the 
Land, and by all the Court a Rule was given for ſtay of Judgement 
after a Verdi ; but afterwards the Plaintif came, and ſhewed that at- 
ter Improlance he filed a new originall. 


IO, 

Evnry Earl of Liace/r brought a Scandalum magnatum againſt one Wo 
Het fortheſe words , viz. The Earl of Lineolns men by $©4164:458 
his commandement did the the Gooat of one Hoskins by a forged Ways A211 
raut, &c. And the Earl recovered great damages by Verdi&, and 
naw ic was ſpoken in arreſt of Judgement, that the words were not 
ſufficient to maintain the Aﬀtion, becauſe it was not averred that 
the Earl knew the Warrant to be forged, andof the ſame mind was 
the Court at this time, 


11.7} Honghb y 
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N an Advowry the Defendant faith, that locus 1» quo, &'c. is par- 
Feat of the Manner of Dale, and avows for ſuit of Court , the. 

Plaintif by replication ſaith, that /ocys i» que, Fe. is parcell ofthe 
Mannor of Sale, and maketh to himſelt a tit]e, a#/g, hec that it is 
parcel} of the Mannor of Dale, and the Venire facia: was of Dale 
onely, and upon motion all the Court adjudged that it ought to 
have been of both Mannors, and made a rule for ſtay of Judge- 
ment after Verdi. This was the cafe of Arwood of the Middle- 


Temple. : 


Py 


not lye after a ſentence in the Spirituall Court, and that if the 

Libcll be for ſuch a mattcr as may be determined in the Spiritu* 
all Court, no Prohibition will lye, unleſs fome Plea be pleaded by 
the Defendant in that Court, which the Judge will not allow : For 
if a Suit be in the Court of Admiralty upon a contrat made 
the Sca, and the Defendant pleaded a releaſe, or a gift, after the 
coming to Land, that Court may enquire and ery this ifſue ; the like 
for Tythes, 2 K:ch.z. 
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5. 
* Prohibit 101. I: was or an by Anderſon and Owen, that a Prohibition will 
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6. 


Common Þ! was ſayd by Drew in the Argument of the caſe between Rotheran 
"  JIandGreez, that if a Commoner take a Leaie of one Acre, out of 
which his Common is ifluing, that his whole Common is ſuſ- 
pended ; allſo where a Leaſe for years is, rendring Rent, and for de- 
taule of payment a re-entry, if the Leſſor grant the reverfion of one 
Condition, Acre,the whole condition is gone : Alſo that an entry by the Leſſor 
into any parcel, ſuſpends the whole reneduring his occupation, and 
Anderſonſayd, that there is no Common by common right, but 

Common appendant. : 


"FO" ———— 
Lis. — =" > SY _— —_ —r_— 


Rent- 


—— 


*. | 
Re \ Dams brought an Aion of Debt upon an Obligation agaiaſt 
—_ px | rradndryg. Defendant, pleaded that after the are o the 
46,1803, Obligation, the Plaintif was attainted of Treaſon for Coyning, and 
pleads the Attainder at length ; the Plaintif confefſeth the Attainder, 
and ſaith, that afterwards the Queen by Letters Patents did par. 
don him, and did reftore unte him emnia boya & cattella ſua , 


ang 
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and thereupon the Defendant did demur in Law, the queftion 
was, whether Dcbts by ſpecialty be included in thoſe words. 


——_— 


—_— 


8. 


| BG: againſt Leveſox Executor of the Teſtament of Walter, in 
effeCt the caſe was this; The Queen was indebted to Walton in a 
hundred pound for Muskets and Callivers delivered into the Tow- 
er, for which money Yalren took a Debenter from the Queen in the 
name of a ſtranger, and afterwards dyed, and made Leveſox Execu- 
tor, who procured the ftranger to releafe and ſurrender the former 
Debenter to the Queen, and took a new Debenter for the ſame hun- 
dred pound to himſelf, this was adjudged no Aﬀets, nor devaſtavit 
in the hands of the Executor Leveſox upon a ſpeciall Verdi&, but o- 
therwiſe it ſhould have been if the firſt Debenter had been taken 
in YYaltons own name, for then ithad been a devaftavit by the Exe» 
cutor. 


Aſſets. 


9. 


Ras Plaintif againſt Se{ing inan Ejetione firme, the originall Aſets de . 


bare tefte 13 Aprilis Ar. 39, and the Plaintif declared upon a cdeenvent 


Trin, 39 Eliz. 
r9r,1345s 


Leaſe made to him 22 Apr. 4. 39. ſo that it appeared to the Court , 
that the Plaintif brought his Aion before he had an intere in the 
Land, and by all the Court a Rule was given for ſtay of Judgement 
after a VerdiC&; but afterwards the Plaintif came, and ſhewed that at- 
ter Improlance he filed a new originall. 


IO, | 

| Evmry Earl of Lizco/r brought a Scandalum magnatum againſt one 
Hoke, fortheſe words , viz. 7he Earl of Lineolns men by Scandainss 
his commandement did. tzhe the Goodt of one Hoskins by a forged Way= 149714198. 
raut, &c. And the Earl recovered great damages by Verdi, and 

naw it was ſpoken in arreſt of Judgement, that the words were not 

ſufficient to maintain the Aion, becauſe it was not averred that 

the Earl knew the Warrant to be forged, andof the ſame mind was 

the Court at this time. 


11./ Villoughb y 


Debt. 


Debt. 


Mich.36 & 37 


El.rot. 1028, 
or 1021, 


Rent charge 
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IT. 


Ly,\ T Thoughby brought an Aion of Debt againſt Afilward, and 
declared that the Defendant bought Timber of him for ten 
pound , ſolvend. modo & forma ſequenti, viz. five pound ad feftum 
Paſch. proxime ſequentem, and ſaith nothing when the other kve 
pound ſhould be payed, and the Plaintif recovered the whole ten 
pound by Verdi&; and now it was ſpoken inarreſt of Judgement 
for the cauſe aforclaid, but yet by all the Court it was good c- 
nough ; for the Law. intendeth- the. other part of the money to 
be due pretently, if no certain day of payment bee alleged. 


FY 
— 


12. 

Itchin brought an Aion of Debt againſt Dix on, Executor of 

Craven, the Defendant pleaded ( me #nques Executor.) and the 
Jury found a ſpeciall Verdi, viz. That Craven in his life time 
made a Deed of Gift of all his Goods to Dzxſox, and they found 
likewiſe that this Deed was to defraud Creditors,againſt the form of 
the Statute , and*that the Defendant by colour of this Deed did 
take the Goods after the death of Craves, and if this Deed vyas 

od, then they found for the Defendant, if not, then the 

ound the Defendant -was Executor of his own wreng , and 4 
= -— > —_—_ and by all the Court. Judgement was given fer the 
laintif, 


eee 


———_ Awad tet ——— 


13;- 
T was ſayd by Drew ( arguendo ) That if the Grantce ofa Rent 
charge releaſe parccll of the Rent tothe Grantor or his heires, 
the reſidue may be apportioned, and the Land fhall remain charge- 
able ſtil for that refidue, but if he releaſe in one Acre parcell of the 
Land charged, then all the Rent is gone. ; 


14+. | 

E;. was ſaid by Glanvile in the argument of the caſe between Crom- 
well and Andrews, that a Proviſo in a conveiance tobe performed 
on the part ofthe Leſſee, implies a re-entry , . allthough there be no 


ſpecial] words of re-entry, but otherwiſe it iswhenit ariſeth on the. 


part of the Leffor, and Vouched Bendlowes caſe, where there was a 
Covenant going between the Habendum and Proviſo. But where the 


Proviſo Rtandeth ſubſtantively, as where granca Rent oY 
O 


(117) 
fo that he ſba]l not charge my perſon, this is no Condition but a Condition, 
Qualificati-7n. Allſo where a Feoffment is made upon Condition to 

rant me a Rent Charge payable at Eaſter and Chr:ftmas, if the grant 
pl not made before the firit Feaſt which ſhall next happen, the Con- 
dition is broken, and he put a difference where- the Condition muſt 
be performed by none but himſelf, and where ic mayas well be per- 
formed by his Executors, as himſelf. And Drew ſaid then,that if * tl 
be a Feoffment upon Condition to Re-enfeoff the Feoffer, there 
eught the Feoffor to make a requeſt, otherwiſe if it be to enfeof 


another. 


4 A—_ _ 


| 3. | 

"Mith againſt Benſall, in cffe& the cafe was ſuch'; Inan Aion of E; 
Treſpaſs the Defendant yn his Frechold, and thePlaintif re- ms | 
plyed that A. was ſeifed ofa Yard-land, to which he had Com- = £4 Elx, 
mon of Paſture for all maner of Beaſts Levant and Couckant upon ENSs 
the ſame Yard-land, and of the Moity thereof did enfeoff the --. 


'Plaintif; the queſtzon was, whether this Common may be apportio- Una O92. 16; 


ned, orelſe it be extin& alltogether. In the argument whereof Drew 
ſaid, that Common ſans number cannot be granted over, becauſc 
if it ſhould be granted to a rich-man, he may ſurcharge the Common 
then, and leave none for the reſt of the Commoners , ſo of effovers 
nneertain, for ſo the Grantee may burn all the Wood, ( quod Wa!- 
wiſley conceſſit ) and he vouched 17 Elzz.. in Dyer, that a Commoner 
may purchaſe parcell of the Land cut of which his Common is ifſu- 
ing, after that-it be improved by the Lord, and not extinguiſh 
his Common thereby. And hefaid, thar if parcell of the Common 
be incloſed, a Commoner ought to make but one gap to put in Cat- 7ncloſure. 
eel]; but Anderſon ſaid, that he may make as many gapes as he will. 

And it was ſaid by Anderſon and Beamonr, that Common appendant Apdendint ms 
cannot be forall :nanner of Cattell, but onely for ſuch «© attell as he tend 
compaſs the Land, and that ſuch Common may be apportioned into . 

twenty parts, as any Common certain may be. Walm'ſtkey & Owen) If 4ppen.. quid. 
my-Land to which I claim Common belonging, can yield me ftoyer 

to find a hundred Cattell in. Winter , then ſhall I have Common in 
Summer. for a hundred Cattell, in the Land out of which 1 claim 

Common, and ſo for more or fewer proportionably, which they did 

expound to be the: meaning of ' pertinea. evan. and cuban. Wal- 

miſley] [fT grant away the moity of my Mannor, -we {hall both keep 4 t of a 

Courts, ſo it I be diffeiſed of a Moity ,- or that the Moity be in Exe- 4mm: 

cution by elegit, and we ſhall both have Common, and in-apportion- 

ment of Common reſpe& ought allwates to be had to the quality 

of che Land unto wiiich it is alloted. And a Copyholder may pre- Copibolder- 


CAzES) —_ ſcribe. 


Purchaſe, 


AP pearance. * 


Frandalent 
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ſcribe for Common in the Lords Land within the ſame Mannor by 
uſitatum fuit, but, if ke claim any other Common , he muft lay the 
preſcription in the Lord, 


SS$HSHHLIHÞH$ SSSPSSEEOSHSD! 
De Term. Hill. An, Rep. Eliz, x14. 
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I, 


SPS 4c Aſcough priſoner inthe Fleet, was brought to the 
WSK Common 5 1. bar by habeas corpns, to the intent to 
ANJS have him appear to an Originall in debt brought againſt 
SS him; And being demanded by Ge/desbarg Clark, whether 
'* hewere the ſame pariy againſt whom the Originall 
was brought,confeſſed itgbut denied to appear to the Aion: Browher 
Prothonotary ſaid, rhe Court ought torecord his appearance; con- 
fcſſing himſelf to be the ſame perſon; but the whole Court faid this 
was no appearance,whereby he was remanded tothe Fleet; And Tam- 
worth the Plaintif proceeded to the outlary againft him. 


; -2. 
Rrce brought an Aion of Trover againſt SirWalter Sands ; And 
this wasfor finding of Corn. And the firſt point of the caſe was, 


deeds. Trin. That a man hada Leaſe inReverſion, and granted &t to another by 
xxxv1it.Eli. fraud, and his Grantee granted that over to Sir Walter Sands , boya 


- * : 
Xotice, 


fide. And if this Grant over b2na fide being derived out ofa Fraudn- 
lent Eſtate ſhall be void , per the Statute of 27 El:z. or not, was the 
queſtion. Harrts Serjcant ]lt ſcemeth the Grant to Sir Walter Sands 
to be good; And not within the Statute of 27 E/iz.;For 33 Hes. 6. 
28. If a man make a Feoffment in Fee by Colluficn,, to the intent to 
defraud the Lord of the Wardſhip; And after this Feoffec by Collu- 
fion make a Feoffment over, bexa fide, Now the Lord is without 
remedy, for the Collufion is gone. Andin this caſe there is an igno- 
rance in Sir Falter Sands, the which is not willfull, and for that iris 
not puniſhable: But if the other had taken the profits,ſo that the pur. 
Se might have notice, there it ſhould be otherwiſe. The 2 cauſe 
was, #2 couſtat whether the Grant were before the Statute of 27 Ez. 
ornot. For if it were before, then the party ſhall nos anſwer the 
. mean profics. Allſo a third matterisy; ten yeares of the Term was 
granted 
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granted for money;But when he granted the Refidue ofthe Term and 
no Confideration exprefled, then there ſhall be no [confideration in- 
tended.And if there were no Confideration given,he is not holpen by 
the Statute: For that helpeth a Frandulent Conveyance againſt pur- 
' chaſers for Conſideration given or paid,Et on conſtat that any thing 
was paid by the Plaintif. Allſo it appeareth that Sir Y/altey Sands 
was in poſſeſſion at the making of the Statute. Allſo here the party 
is charged with a fpeciall fraud; And the other ſaith, that it was 
made bona fide, And this is a good courſe of pleading without any 
Traverſe, per 4 Ed. 4. 24. | : 


ns 


-L | 

J#gh Hall brought an Aﬀtion upon his caſe for words, and decla- 
red;that where he himſelf was robbed of divers parcels of Cloth, 

per quendam ignetum; and made his integrity and indeavourto ap- 
prehend the faid thief, preditins tamen defendens pr emiſſorun non igna- 
rus dixit de prefato Hugene, viz. Hugh Hall hath received three par- 
cells of his Cloth again of the thief; And if I receive any hurt hence- 
forth, I will charge him with it. And by Judgement of the Court the 


words are not a&ionable. 


FRY 
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He Lady YVY:lleughby Wite to the late Sir Francis VVilloughby, ſu- 
ed in the Cm as Adminiſtratrix of her ſaid Hutband, a- 
inſt Percivall Wi/lorphby, which had maried one of the Daughters 
of the ſaid Sir Francrs; And the Defendant pleaded, that before any 
Adminiſtration commited to the {aid Plaintif, he himſelf put ina 
Caveat in the Spirituall Court, hanging which Caveat ſhe hath 
attained theſe Letters of Adminiſtration, whereby the Defendant 


Confider atic >, 
expreſied. 


Slander, 


Caveat. 


bath appealed , hte which appeal is not yer determined, for which 4? 


he demanded Judgement if hanging this appeal the ſaid Plaintif - 


ſhall be received to ſue inthis Court as Adminiſtracrix. And it ſee- 
med to Egerton then Lord Keeper of the great Seal, that the Defen- 
dants plea is good to ftay the fuic untill the appeal be determine; 
But-not to bediſmifled out of the Court, no more than an excom- 
munication. And he ſaid there is difference between an appleal in 
Spirituall Law, anda Writ of Error in our Law : Forby the pur- 
chaſing of a Writ of Error the Judgement is not impeached untill the 
Record be rehearſed; Burt the very bringing of an appeal is aſuſpenſi- 
on of the firſt Judgement in the Spiritual] Tourt for the principall 
matte, but not for the cofts, and for to prove that hecited 2 R. 2. 
Quare impedit 143.& vide 27 H.6.Gand. 118.& 2 AM. 105. & Dyer 
2 t.15%. 240. | 5.1n 


Appeal, Err \. 
Difference. 
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Yr 
N the Chauncery a ſpeciall Verdi& was retorned upon an extent, 
And the caſe was this; that there was Tenant forlife, the Remain- 


Execution I 


p07 an &X- der in Tail, And the Tenant in Remainder in Tail made a Statute 

tert of a Re- Staple, and after granted his Remainder. And after the Tenant for 

—_ _ 1 lifedied, and the Grantee of the Remainderentered; And whether 
Te: 2%" Execution ſhall be ſucd of this land upon the faid Statute, infomuch 

Fohn James that the ſaid Jand was never in Demeaſne inthe hands of the Co- 

Conuſor. nuſor,and ſo not extendable in his hands,was the queſtion. And Sr. 

Thomas Egerton Lord Keeper of the great ſeal ſaid, that before that 

» time there had been a difference taken between a Remainder and 


a Reveriten depending upon an cſtate for life: For to a Remainder 
areno ſervices due nor incident, ' and for that it is termed Seck; 
But a Reverſton hath ſervices incident, and thoſe may be extended, 
and by conſequence the Reverſjon when it commeth in poſleſſion.Bat 
it ſeemed unto him that all was one,for one may charge a Remainder 
when it happeneth,aſwell as a Reverfion; and a Statute is inthe na- 

- _ ture ofa charge.Cook the Queenes Arttourney ſaid there was no que- 
{tion in the Caſesfor albcit there wss ſome ſcruple made in 33 H.8.B. 
227.yet the Caſe is without queſtion-for ifhe in the Remainder make 
a leaſe for yeares,to commence at a day to come; Yet if hegrant o- 
ver his Remainder, the Grantee-ſhall 'hold that-charged with his 
leaſe; And every Statute is a charge Executory. By which the ſaid 
Lord Keeper awarded that there ſhould be a liberate made to the 
Conuſee,upon the retorn above. | 


——— no —— 


| 6. | 
Sane brought an a&ion of Debt againſt Sy4al/. And the caſe 
was, that Prebendary made a leaſc for yeares rendring rent, and 
the Leflee died, and the Executors of the Leſſee afhgned over the 
Term, and the Succeſſor of the Prebend brought an ation of Debt 
againſt the Exccutors for rent due after that they had afligned the 
rer ſg eſtate over, and the opinion of three Juſtices was that the ation 
arjoghs would not lyc. But Pophamthe chief Juſtice held the contrary: For - 
the Bcc is privic to the Contratt of the predeceſſor; And fo 

the Executor to the contratt of the Teſtator. | 


Debt by 4 
Succeſſor a- 
gainjt an 
Executor af- 


Trin.39.F- 


Jo | 
cg eof a QHerbors againſt [ewis,The caſe was that the Hoſpitall of Dewing- 
Conbatins i 370, was founded by the name of Airiſter Dei panperis domns de 


milchenina Donington; And they madea teaſe in Engliſh by theſe words, _ 
leaſe. : cr 


ſter of the Almes-houſe of God of Doxingt2n beſides Newbery. And 
whether there be {ſuch variance between the name of the Foundation, 
and this nameby which the leaſe is made,to make the leaſe void,or 
natzis the queſtion. Og 

Cook; Attourney generall {cemeth that the miſnomer in this cafe 
makes the leaſe void;tor the, place of tha Foundation is miſnamed,and 
the place is the mott materiall thing in the Foundation that may be, 
and for that if that be miftaken all is void. And yet he agreed that 
{mall variances in ſiich Corporationsſhall not hurt. For Almes- 
bouſe and poor-houſe doth not: make any materiall variance for 
they are all one in ſubſtance. But it may be that this addition de juxta 
Newbery is of ſubſtance,For there may be two Doningtons,viz.the one 
by himſclf,and the other jaxta Newbery, without. averment that ic 
is not another; allo in the Foundation this word De: hath rela- 
tion to Miniſter, and pauperis ſhall go to downr,and that appeareth 
plainly by the Kings licence of creation ,and then the Foundation 
that cxplaineth it, and the ordinances alſo, and.if the Corporation 
be not according tothelicencesthen it is void,alſo it cannot be inten- 
ded that this word ( Mi»iſter ſhall be referred to dewne,for the words 
which give them auRority to cle one that he may be Preſident above 
the others, and he may not precede the others,if he ſhall be a ſeryant. 
And now to prove that a materiall difference,in1y E. 3. Friars Carme- 
liteswould have purchaſed land,&for that they had no place of Foun- 
dation they might not. And alſo the Dean and Chapiter of Cheſter 
made a leaſc,and this word(Ceffrie) was omitted,and for that it was 
adjudged void, and ſo here. Atkinſon all coutr. For here there is no 
miſnomer of the Corporation, but an interpoſition of words one 
for another;And they oughe to be reaſonably conſtrued, and howbe- 
itthcy are placed one before another, yet they may be conſtrued 
according tothe Foundation, having a favourable conftrattion,the 
which ought to be in every grant. | 

Gaudie |} It ſeemeth that the I:aſe is good, for there is no materi- 
all variance, for variance in letter and nor in ſubſtance ſhall nor hurt, 
and here in ſnbſtance they agree, as it one ſay that oneis Bayly of 
'1.S.of the Hundred of D. It may be properly ſaid that he is Bay- 
ly of /. S. So here ithe be Miniſter pauperis Dei de Domirgron, he is 
the Minifter of God. For if the houſe be the houſe df God, and he 
the Miniſter of that, thenhe is the Miniſter of God, and in the 


caſe of the Savoy after judgement given in the Exchequer, Error 
was brought in the Exchequer chamber,according to the Statute of 
31 E.3.ca.12.And there it was agreed by the Barons before all the 
Judges of England,that the leaſe was good,notwithſtanding the miſ- 
nomer ofthe Foundation, And in ſome caſe variance in name of 


the 


{R) 


Small vars 
7ances. 
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the Corporation ſhould never hurt , where ſach variance in name 
of Baptiſm fhall hurt. And to prove that, he cited 11 H.4.and alſo 
heſaid that the other variance juxta Newbery is not materiall;for 
in 9 E. 4. thas warrantcth ir,and it maybe Domingtor is juxta New- 
bery. Fenner ] | am of the ſame opinion, but yer I will be advMed. 
Popham | am reſolved, and I think that the argument of my brother 
Gawdie had need to be well anſwered; and after i» Termino Mich. 
39.0 40. £1iz. rhis caſe was argaed again,and it was ſaid that in 24. 
El:z. inter Wilgatc & Hall,the caſe was,that the Dean and Chapiter of 
VVindſor were founded by the name of Decanns Regine capelle de 
Frimnaſor, Andthey made a leaſe by the name Decanns Regine capelle 
de V//inAſor,and for that this word Regine was addcd to. the leaſe, 
which was no6.in the Foundation, therefore the leaſe was adjudged 
void. Gawdie \ Ir ſcemerh' the leaſe , is goud, and that the variance 
ſhall not hurt, tor we ought to make tuck conftruktion if we may, 
that the leaſe ſhould be good, and for that 11 Eliz. 278. Incorporation 
per name de Dean & Chapter Eccleſia cathedralis ſanfte & indivi- 
due Trinitatis Carlill made a leaſe for yeares by name Decaxns Eccle- 
fie cathedralrs ſanffe  Trivitatis inCarlil,'et totum capitalinm de Ec- 
cleſia preditta, and the better opinion was that the leaſe was good, 
notwithftanding rhe variance, becauſe it is not in ſubſtance of name, 
ands5 Ed. 4. 20. Obligation was made Abbati Menafterii ae M extra 
wures Eborum. And in debt brought the Writ was quod reddat Ab- 
bati Monaſteris de Xf. Ebor.. leaving our theſe words extra muros, 
| | and holden good,notwithſtagding the variance,and yet then the par- 
bw ty might have had anew Writ; Et a fotor+ in this caſe,for here he 
can never have a new leaſc,and ita leaſe agree in effe& and Subſtance 
with the Foundation, albeit there be variance in words betwecn 
the grant and the Foundation,yet the leaſe is good. As if one ſaid 
W that T. K. is Executor, of the Teftament of . S. Itmay be ſaid that 
(il that T.K.is 1. S. Executor,and in this caſe if it had been miſter Dei 
parperis domus Dei de Donington, there the Addition of this word 
Dez, after the word domns, fhall never hurt. Fenzer Juſtice ſaid it 
thould hurt, for it cannot be intended the ſame Corporation, and 
for that it isa materiall variance,for there are two Genirive caſes, 8& 
the laſt of them may not be governed by the firft Subſtantive,for 
in. conſtru@ion it may never be ſo conſtrued. -'And when the King 
puts a name upon a Corporation, this name ought to be ſtrictly 
obſerved: Forthey have no other capacity than by this name. And 
Two parts of e-.every Corporation conliftcth of two parts, That is to ſay of Perſons, 
very Corporati- and of the place of their Foundation, and here Minſter Det is the 
_ Perſon, and panperis domwus de D. is the Foundation; by which, when 
| part of the name of the Perſon is emitted, viz. this word Dez, and 
added to the Foundation,there is a materiall variance.Clyzch ſaidthe 
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Leaſe was good, for ſayd he the Miniſter of God of the poor houſe 
of D. and the Miniſter of Gods poor houſe of D. are all one ; for 
when: our Saviour Chriſt came to Jersſalem, and there ſaw thebuy- 
ing inthe Temple, he ſayd to the buyers, you have made the houie 
of God the den of Theeves ; for the houle of God is the place where 
God is ſerved. Pophams contra] For if the Corporation had been 
Miniſter domns Dez de D. and a Leaſe had been made by name ds Mz- 
niſter downs de D. omitting this word Dez, every one willagree that 
this is voyd ; but if a further addicion be made to the Corporation, 
the Leaſe is true, allbeit that it be' varying, as it the Leaſe had been T4 

Miniſter Det omnipotentis, the addition of this word oennipoteer . ſhall F4 adition ſuper- 
not hurt, & fic ae fravilibus. ; ag ſhall not 


Andallbeit that it be not agreeing in words, yet if it agree in 
commonunderſtanding, it is good; burif in common underſtand- _ under- 


ing, the grant may not be taken according to the Foundation, if it "6: 
be not wreſted to an unexpetted underſtanding, there it is not 
good ; and if the Foundation had been in Engliſh words, Mi- 
niſter of God of the poor houſe of Dozingtex, and: the Leaſe by 
name of Miniſter of the poor houſe of God of Doxengrten, ever) 
one will agree that this is palpable variance, and the Leaſe not anal 
And I doubr of the caſe of Everwick,, for. there the Prior beate 
Marie brought an ation by name of Prior beate Marie extramu- 
res civitatis Eboy. and if this caſe were now to be adjudged, that 
would be variance, as the caſe of Briffoll, Prior beate Marie de Bri - 
foll, made a Leaſe by name of Prior beate Maria juxta Briftell; and 
this Leaſe was adjudged voyd ;: but if the caſe had been de Everwick 
jnxta mures civitatis Ebor. this had been no. materiall variance, for 
it had becn but an explanation, which will never hurt; and for that 
the Court was ſo divided in opinion) that is to ſay, two againfttwo, 
and the caſe concerned a poor houſe, They moyed the partics to 
comprimilſe. | 
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8. 
Hſwell brought diſceipt againft Yavghan, and declared that the D;ſceipr. 
R Cihrodane ciens that he had no title to the. Advowſon of D. 
took upon him to- be-awner of that, and ſold the profics of the ſayd 
Advowlſon to- the Plaintiff , pro quadam peernie ſunma, ,And' id 
was pleaded in arreft of Judgement, tor that the Plaintif did 
not aver, #65 revera the Defendant had no title, & non alls- 


CAFRY. 


(R2) 9. The 


# How cafc was that the Queen Ao a Leaſe for years, rendring 
Bourrongy rent atthe receipt of her Exchequer, or to the hands of her 
verſus 14y- Paylif, upon condition, that if the rent be not payd, that the eſtate 
tor. ſhall ceaſe ; afterthe Queen grantcd over the reveriion; and whether 
Payment? the rent ſhall be now 'tendered upon the land, or at the receipt of 
rent the 7ece)- the Exchequer, or to the perſon-of the Aflignee of the reverſion, was 
fon being grant- my Ry "Fs x > 
ed away by the UNC queſtion 3 and it was adjudged that the Grantee of the reverſion 
Queen, ought to demand the rent upon the Land, or otherwiſe he ſhall not 
| re-enter for the condition broken,& that tor two cauſes,the one, for 
: that that when the reverſion vas in the Queen, the Lefſce had ele&i- 
aint on to Pay it at the receipt of the Exchequer, or tothe hands of the 
| Q1ecns Baylif, and when the Queen had granted over the reverſion, 
the eleftion of the Leffec is tolled,, by which now the-rent ſhall cn- 


. ſue the-nature of other rents referved by common perfones, and thoſe 
the common 
receipt of the 


Exchequer, Dy the Queenis of common right payable at the receipt of the Ex- 


chiequer, or to the Baylits of 'the Qneen, without words appointing 
at what place it ſhall be payd ; for theſe are the uſuall receipts of 
the Queen, andiſo the words which+ appoint. that: to bepayd at the 
receiprof theExcheq.trto the hands of the Baylif of the Queen, are 
idle words,'for that the Law appointeth fo much of common right, 
ex prevogativa Regis; but when the revertion is transferred into the 
1ands ot a common perſon, there this Prerogative ceafeth, for it 


ST 
No prerogative 4 | IF; ; 
can be granted cannotbe granted toa common perton z: and by conſequence the rent 


2h ſhall b» payd uponthe Land: ' 
a» 1. IO. 
Error.” Homas VVelcome, Executor of Anthony VV. Executor of John 
4.4.44 P/«lcome, brought a, Writ of D.bt againſt S. S. in the Common- 


om and Judgement was given, and centred, quod prediftns Jo- 
arnes VVeleome recuaperet, where it ſhonld have been, quod prediitus 
As ent Thomas VVelcome recnperet, andfor that Error was broaght, and Ser- 
i pointof Jeant Heale moved that the Record might be mended, for that it was 
judgement. the -miſ-entring of the Clerk, but adjudged to the contrary, forthe 
Judgement is the'att of the Court, and not of the Clerk. | 

| F | 
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X Th. 
Abwuitals, © I Nevellbrought an A &ion of Treſpaſs againſ F. Sayle, and 
declared Quare clauſum fregit in quodam loco vocato Glavering- 

Ee'd, abatten, ſuper ucddam molend. in terwra 7. 5, Opinio Curie) If 
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are payable upon the lands: anorher reaſon is, every rent reſerved ' 
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the Plaintif do not prove his Buttals, he is gone. And for that he 
could not prove that tne Mill was in thetenure of F. S. the Jury 
b-ing atbar was diicharged; and howbceit that there bea way be- 
tween the Cloſe and the Mill, yet the Buttall is good. 


x I, | 

R Ichard Somerſtailes brought an Aion upon the caſe for {lande- Sande; os 
rons words, that is to ſay, R.S. is 4 very bad fellow, for he wade words. 

7.S. drunken in the night , and conſened him of an handred Marks ; 

and upon not guilty pleaded it was found for the Plaintif, and Judg- 

ment was ſtayed, for the words are not ſutficient to maintain an 


Action. 2 
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4 15. 

F —_— of the Morgagee is in Ward, and the Morgager payeth 

the Wy, his entry is not Jawtull upon the King, but ſhall be put 
to monſtrans de droit, per Popham chict Juſtice, 


Mortgage. 


yo 
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Amond brought Debt upon an Obligation againſt Hatch, and 
FE the Condition was, That if the Obligor do well and truly per- 
form and keep the Award of 7.S. Arbitrator indifferently cholen be- 
tween the Plaintif andthe D-fendant; for, and concerning the mat- 
ters contained in 9 ſeverall Articles, bearing date the day of theſe 
preſents, So that the ſame be given up under the hand and ſeal of, 
Ec. And the Arbitrator mede an award of of the fayd Articles, 0- 
mitting the other two; and whether the Obligor ought to perform 
this Award, wzs the queſtion. Mar. ]I think he ought to perform 
the Award, for that he is bound by Obligation to pertorm it, and to 
prove that he cited 5 Edw. 4. 19 Hem. 6. & 17 Edw. ,. Gawdy | The 
words of the Condition are, ſo that the ſame Award be given up in 
writing before fuch a day; and that ſhall have reference to all the 
Articles; for the Submiſſion was conditionall, -as 14 Elizab. And 
after Judgement was given q#0d quer. nihil capiat per billam. 


. Award of 


pait onel,. 
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Mu. y 
Man leaſed a Houle and afgloſe, rendring rent, and the Leſſor Broom ad 
entered into the houſe, and pulled that down, and after the 975. bi 
Leſſee re-entered into the Cloſe, and whether the rent were revived Ant extint 
Þ [ d o } The x - _ empairing ite 
or not; was the queſtion. And Pop 498 AN Gaway | The rent is NOL 4, 
SE Ba. revived 
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reviveds ani that th: Leofice ſhall huld the Cloſe diſcharged of any 
Rent , by the fully of che Leſſor to impair ti;e eftate of the 


Laſlec. 


a 


5. 
Ownall brought a Writ of Formdon againſt Catesby in the Com- 
| mon-placc, and there was a ſpeciall Verdi& found, and Judge- 
ment given, tor a default inthe Writ, againſt che Plaincif, and the - 
Plaintif brought Error, and alleged for Error , that after Verdi& 
given no default in the Writ thall prejudice the party, per /e Statute 
de 18 Elz. cap. 14. Pepham chiet Juſtice ſayd, it there be no Writ, 


Inſufficient Writ jt j'6 holren by the Statute, but it is otherwiſe if there be an inſuffi- 


not hoſpen, 


Slander of a 
Coxnnſellor 
at Law. 


cient Writ in matter, tor that is not holpen 3 but a Writthat is in- 


ſufficient in form, and ſufficient in matter,is holpen - Andin every 


Writ of Formdon there are two things requilite, the one is the gifc, 


'the other the conveyance to the Demandant 3; and. if cichef of theſe 


two fail, the Writ is inſufficient in ſubſtance, and is not Wocn by 
the Statute. | - 


7. 
YEter Palmer of Lincolns Inne brought an ation upon the calc a- 
gainſt one Foyer, and declared how he was an Utter-barreſter of 
the Law, and got his living by praGifing of the Law, and was Stew- 
ard of divers Courts, and namely of one Johz Petty Eſquire, and 
the Defendant premiſſorum 107 ; ior" tothe intent to prejudice the 
Plaintif in his good name and pradtiſc, ſayd of the Plaintif theſe 
Engliſh worde, viz. Peter Palmer is a.paltry Lawyer, and hath as mach 
Law as. a Jackanapes; and it was pleaded in arreſt of Judgement, 
that the words would not maintain an action, for they are not 
flanderous ; for it isnot ſayd, he hath no more Law than hath a 
ackanapes, for then it had been clearthat the ation is maintainable, 
for by that he had abated the opinion of his Learning, but it is not 
ſo in this caſe ; for the words are, that he hath as much Law as hath 
Jackanapes, and this is no impeachment of his Learning, for every 
man'that bath more Law than Jackanapes, hath as much ; Er »02 al- 
locatar, for the compariſon is to be taken in the worſt ſenſe, and taxr 
amounts that he hath no more Law than Jackanapes, per quod Judge- 
ment was given forthe Plainrit, for this is a ſlander inhis profeſſion 
by which he doth acquire his living. * 


18. One 
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IC, 
T YNe libelled inthe Spirituall Court for Tithe of Billet, Faggot TIP 
and Talwood, And - es that it came of Birch, Maple, Hate — 
and Hyme, and thereupon a Prohibition was ſued, ſurmifing tha* 
they came of Oke, Aſh, Elam, and Birch. And in the Spirituall Court 
allbeit one Libel] for wood of one nature, and that is found of 
another nature ; yer ſentence ſhall be given forthe Plaintif. The. | 
Court ſaid that was abſurd, and therefore they would hear a Civili- Atſurd prathiſe 
an ſpeak to that point. Cook Attorney General!) Lf conſultation ſhall _ Jpirituall 
not be granted, then farewell all Tithe of Woodzfor inztruth in every *' 
faggot of Birch, there is put a great ſtick of Oak, orAſh,intending by 
that to privilege the whole faggot of Tithe. Nam creſeit in orbe do- 
Is. Webb,Clark, ſaid, the cunning is of your {ide to Libell for fagot 3 
For i you had Libelled tor Maple, Birch, or Haſell , no Prohibition 
would have been ſued. And it was adjudged in this Court in Molins 
cale, one Libbelled for biller and fagort generally, without ſhewing 
of what Wood they were made , And upon pleading upon the Pro- 
hibicion, it appearcd ro the Court that part wastithable , andpart p,,,,p, wp, 
not. And for that they could never obtain a Conſu'tation. Cook | It þ7e, 
doth not appear here that there was any mixturc, fo the caſ? is not 
like. Febb | You have no Right to have Tith of tagot , forthat parr 
thereof js not tithable being Oak , ſo by your Covetoutſneſs to have 
more than is your Right, yo have loft that that is your Right, E: 
adjoruatur. And after at another day in the ſame Term, it was mo- 
ved again by Savile, which ſaid, that it was adjndged in Lares caſe, ws 
that tith ſhall n-ver be paid for Haſell-wood wich is mixt with Oak ©" caſe. 
in fagots, quod Gawdic negavit. Fexxer | He ought to have pleaded the 
ſpeciall matter to have hada Conſultation, viz how mach of the Seeciall pleg 
figot was Hlaſel), for ſo it was done, inter Molins & Dames. And there- ding. 
fore foraſmuch as it is not ſo done, Conſultation thall not be gran- 
ted for no part of that, and of this opinion were all the Juſtices, 


qued F0t a. 


OD 
N Ora per Maſter Kemp Secondary of the Kings Bench Office, Appearance. 
ifa Latitat goeth forth againſt the Husband and Wife, and the' 
Hu<«band onely is taken , The Husband ſhall find ſurety for himſelf 
and his Wife, or otherwiſe he ſhall lie in Priſon uncill he find bail - 
as well for his Wife as for himſelt, and faid, that this hath been the - 
uſe of the Kings Bench by the ſpace of forty years of his' 


knowledge. . 
 _ Scire' 
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Judgement. 


Slauder of 
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20, 


Cire facias was brought by Midalzion againſt Hall, to execute a 
Plaincif 100. 1. to give him 120. 1. for the loan thercof fora year ; 
And the Plaintif for his aſſurance would have the Defendant confeſs 
this Judgement of 120.1. And ſo he pleaded the Statute of Uſury 
in bar to this Scire facias, and upon that the Plaintit demurred in 
Law, Ggdfery prayed Judgement for the Plaiuiift. The words of the 
Statute of Ulury arc all Bonds, ContraCGts, and atſurances Collateral!, 
or-other, made, &c. ſhall be utterly void; Burt here this Judgement 
may notbe ſaid any afſurance tor the money, but is a Judgement up- 
onthe aſſurance, for which, &c. Clark contra. But the whole Court 
being twiſe moved,held clearly that this is no plea to defeat a Judge- 
ment; Bur if ſuch matter had been , the Defendant ought to have 

leaded that, upon the firſt Ation in bar, and ſo not to 
ſuffer the Judgement. Pophams ] Here are two inconvenicnces , one to 
defraud and defeat the'Statute of Ulury, the other to avoid Judge- 
ments upon ſuch ſuggeſtions which might be pleaded in bar in the 
firſt A&tian; and after the Plaintif had Judgement to recover. 


Ea—_—_ — 


. + | I < 
Artin, Attorney of the Kings Bench , brought an A&ion of the 
caſc againſt Barling for {landerous words, viz. Marti, is he 


an Attorney,,your Attorney? he is the fooliſheſt and ſimpleſt Attorney towards 


a 


ſummons. 


the Law; And if he do not overthrow your cauſc I will give you my 
cars,he isa fool and an aſs,and fo I will prove him. if theſe words be 
aftionable or not was the queſtion, inarrcft of Judgement after Ver- 
dit for the Plaintif, and the Court teemed prima facie, that they are 
not. But after the caſe was moved by Harris for the Plaintif, and 


then by the conſent of all the Court Judgement was given for the 


Plaintif; And Popham ſaid, that to ſay that an Attorney will over- 
throw his Clients cauſe is an Aionable (lander. 


22 


Ollet brought a Writ of Error againft Marſhe, upon a Judgement 
Error for 10 Fae in the Common place in a precipe quod reddat, And afligned 
for Error, for that by the Statute de. 31 Elzz. cap. 13. it :$s inafted 
for the avoiding of ſecret ſummons in reall ACcions, withogt conve- 
nient notice of the Tenants ofthe Freehold , that after every tum- 


mos upon the Land in any reall Aion, fourteen daies at the leaft 
"q | before. 


\ Judgement. The Defendant pleaded that he borrowed of the | 


of th 
{ſo oft 


every 
And 


( 129 ) "in 
efore theRetorn thereof, Proclamations 'of the ſummons ſhall be 
made on a Sunday, at, or near the moſt uſuall door of the Church or 
Chapel} of that Town or Pariſh where the Land, whereupon the 
ſummons were made, doth lie, and theſe Proclamations ſo made xs 
aforcſaid, &c. wt i» Statato. And in this caſe, there was not any Pro- 
clamation made at the Church door; And whether the Plaintif ſhall 
have an Averment againſt the Sherifs Retorn was the queſtion. And 

adjudged that the party ſhall not have the Averment againſt the Re- No averment & 

torn of the Sherif: For ifthe Retorn be falle, the party ſhall have an £64inft a Sherifs 

ret 


Action upon:the caſe againſt the Sherif. etorn, 


— 


23, 

Ortman brought an ejeitiove firme againſt Fillis , and a ſpeciall 
Verdi& was found, that Roger Hl! was poſſeſſed of a Leaſe for 
years, and gave divers perſonall Legacies to ſeverall perſons, and 
oods and Chatcells to his Wife, and whether the 


gave all his other $ 
Wife ſhall have this Term , being a Chaccell recall, or not, was the 


queſtion. 


24. | 
Ray brings T reſpaſs againſt Trowe, for entring into his Cloſe, x; :,-, i577 

Gd ag of F oy _ of a Fiſh-pond with ners and other En- _ _— 

gines; The defendant pleaded that long time before the Treſpaſs 

was done, one Thowas Grey was [ciſed of the Cloſe and Pond, and 

put the Fiſhes into the Pond, and after the ſaid Thomas Grey made 

the Defendant his Executor, and died; And he as Exccutor took the F | 

- aid Fiſhes, and upon that the Plaintif demurrced, and it was ad- ,,,,,.y, , fobntf yy 
judged that the Heir ſhall have the Fiſhes in the Pond, and not the ſcendab/e, | 
xccutort, for they are Chattells deſcendable, but by Clinch it is Fe- Felony, 

lony to take them. Pophans ] If they be in a Trunck ſo that they may 

be taken outby the hands of men, without nets or other Eagins,there 


it is Fellony, but otherwiſe it is not Fellony. 


ji —_— 


; 25. | O18 - 388 
Hyns brings Debt againſt Cholmeley for 300.p.ofarrerages of a ne= A7,y;, pu- 


Fa j@ne, and declared ofa Leaſe for years made by himto one ,,g againſt 
Agar,rendring Rent,And if default of paymentbe made of payment gy Aſſignee. 
of the ſaid Rent, at any day in which it ought to be paid,thatthen 8& 
ſo often the ſaid A. his Executor and Aſſignes ſhall pay 3. [. + p- for 
every day, until the aforeſaid Rent fo behind ſhall be fatictied, | 

"Th 


And ſhewed how the Rene was behind and not payed for two year 
- wy But 


iz demand. 


""M Proviſe. 


© 11der. 
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But doth not ſay that he demanded the Rent. Jackſon ] The ſum de- 
manded', is by-computation more than is due, reckoning but iij. ſ. 
1115. d. for every day that the Rent is arrear. And if that be his in- 
tent he demands too little, for in two years that will be infinite. Gaw- 
dy \Itſcemeth that he ſhall not have but onely 113.f. 1115. d-for every 
day. Ferner }I think he ought to make demand of the Rent, or other- 
wiſc he ſhall.never have the »omine pane. Gawdy ] Notruly, no more 
than in debt upon an Obligation, and he cited 21 Hen. 6. 21 Eaw, 
4. K 22 Edw. 4. Fenner] The caſes are not alike, for in debt upon 
an Obligation there is 2a duty, but otherwiſe it is of Rent. And it 
was agreed ihat the ation well licth againſt an Afignee in this 


*cale. 


PE —_— 


| 26. | 

Him? Parlor brought an Aftion upon the caſe for words a-: 

F gainſt 7. S. And the words 'weretheſe, viz Parlor was in Prifon 
ina;Jail for ſtealing-of Mr. Piggets Beaſts; andit was pleaded in arreſt 
of Judgement, that! the Aﬀtion doth nor lie , foraſmuch as.it is nor 
preſciely alleged and affirmed that he ftolc the Beaſts : But by Im- 
plicatior. Nevertheleſs Judgement was given for the Plaintif, for by 
Fenner, if he had ſaid he had been in Priſon for ſuſpition of ſtealing 
Mr. Frggots Beaſts, no Aﬀtion will lie, for a treue man may be fut- 
reſteds Burhebe is a direaffirmance of ſtealing; Fora man cannot 
be impriſoned for ſtealing, ifhe do not ſteal, 


— 
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FF He Earl of Pembrcok, brought an Aﬀion upon the eaſe againſt 
"© Herry Barkfey militew; and the caſein effe& was ſuch, that the 
late Earl of Pewbrook, Father of the now Plalntif-, was ſcifed/in Fee 
of the Mannor of D. in comitats Somerſet,and by reaſon of thar, he had 
the Office of Liuetenantſhip in the Forreft' of Cromcebmosd; and of all 
the Walks in that. And by. reaſon of the ſaid Office, had all the com- 
mandement of the game within the Forreft, and he ſo ſeilcd , . the 
Zarlgranted to Sir Maxrice B. Father of the now Defendant, and to 
the Heirs Males of his body, the Keeperſhip of a walk called S. in the 
Weſt part of the Forreſt, and in; the ſaid Deed of grant were ſuch 
word*e, Provided allwaies, and the ſaid Sir Mawrice, B. dothi Cove- 
2ant and grant, to, and with the ſaid Earl of Pembyook. that-it ſhall 
and may be lawfult to and for the Earl, kis Heirs' and Aflignes, to 
tave the preheminence of the game within theſaid Walk ; Provided 


allſo, and the faid Sir Af.” B. doth further Covenant end -grant to: 
and witti'the ſaid Ezrl, That neither he, the faid Sir M. his Heirs or. 


Ailtgnes 
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Aﬀignes, ſhall or will ent down any Timbertrees growing within 
the {aid Walk. Andafter Sir M.B. dicd, and the faid Sir H. was his 
Son and Heir, and cut down Trees within the Walk. And the Lord 
of P. commanded his ſervants to enter into the ſaid Weſt-walk, and 
there to Walk; And Sir H. B. did difturb then), and upon that the 
ARion was bronght, and the point ofthe caſe was, if the wordes In 
the ſecond Proviſo make a Condition, or but a Covenant. Gaway | I 
doubt of the caſe; for allthe queſtion of the calc is, if it be a Con- 
dition, orbut a Covenant; And as I am now adviſed , thir is but a 
Covenant; and no Condition. For in all caſes where this word CPro- 
viſo ) ought to make a Condition, there ought to be a pertett ſen- 
tence to.explainthe meaning of the parties, or otherwiſe it 15 no 
Condition. As if the wordes are provided allwaics that if the 
Rent bebchind, and ſay no more now, this is no Condition 
And here all the ſenſe comes in atter the words of Covenant , 
and theſe words are the words of Sir 17. B. And for that it ſce- 
meth no Condition; fo: ifthe words had been, And it is provided by 
Sir AL. B. there it is clear no Cendition. But it ina Leaſe for yeares 
be words, and the Leffee do provide, that if the Rent be behind, 
that then the Leſſor ſhall re-enter, there I agree that this makes a 
Conditon. And ia the caſe put by my Erother W:lliams , a Leaſe 
made, proviſune eſt quodznon licebit to the Leſſor, to grant over up- 
on pain of forfeiture, there-is a good Condition; But otherwiſe it 
ſhall be, if ſub para foricfattare were omitted. Fenner | I think it isa 
a Condition, for all the words' put together , explain the meaning 
of the partics, as ifhe had ſaid upon Condition, And the Leſſee doth 
Covenant and grant, and none will deny but that this is a Conditi- 
dition. Clinch ſeemed that it 1s no Conditon, for the words may not 
be uſed as a Covenant, and allſo as a Condition. As where a grant 
is by Dced, by words of De4;, conceſſi, G” confirmavi, the Deed may 
be uſed as a Grant, or confirmation,at the Ele&ion ofthe party; Buc 
it cannot be ufed in both ſorts. Pophars ] I think that the Proviſo as 
it is here placed will make a Condition, and yct I will agree, that a 
Proviſo ſhall be ſometimes taken for a Condition, and ſometimes 
for Explanation, and ſometimes for a Covenant , and ſomerinies for 
an Exception, and ſometimes for a Reſervation; and it is taken for 
a Condition; As if a man Leafe Land, provided that the Leſſee ſhall 
not Alien without the Afent of the Leffor, ſ#b pzna forisfatere, here 
it is a Condition; and ifT have two Mannors, both of them named 
Dale, and I Leaſc to you my Mannor of D#!z, Provided that you ſha!l 
have my Mannor of Dale in the Occupation of 7. S. here this Proviſo 
is an Explanation what Mannor you fhall have; and ifa man Leaſe a 
houſe, and the Leſſee Covenanteth that he will that maintain, Pro- 
videdallwaies thatthe Leflor is contented to find great Timber, 
+ 2) | here 


Fi ? 
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here this is a Covenant; and if I Leaſe to: you my Mefſuage in Date , 
provided that I will havea Chamber my ſelf, here this is an Ex- 
_— of the Chamber; and if I make a Leaſe rendring Rent at ſuch 
a Feaſt as 7. S. thall name, Provided that the Feaſt of St. Michael fhall 
be one, here this Proviſo is taken for a Reſeryation; and in our caſe, 
if the words had been provided allwaics that the Donees ſhall cur 
down no Trecs, and the Lefſce doth Covenant he will nor fell any, 
here every one will agree that it isa Condition., aud allſo a Cove- 
nant; And in this caſe in my opinion, this rae amonnts. Serjeant 


Williams and Cook Attorney tor the Plaintif. Arkivſox and Tanfield for 


the Defendant. 


Slmndey, 28. | 
[| Aſſels the Father, brought an Action upon the eaſe againſt 
£ _ Leſſe!s the Son, for words, viz. he,quendam Thoman Laſſels fra- 
frews ejuſdem Def. innuend. ftole a Mare, and you, innuend. querent. 
knowing the ſame, conveyed her into the Fenns to my Brother B. his 
houſe. Clinch and Gawady ſeemed the Aﬀtion maintainable. Ferrer 
econtra, | 


29. | 

A Man was indi&ed for ftcaling ofa hat and a band,and other ſuch 
Indifiment. { Athings; And the Priſoner ſaid, that he was before that time in- 
died for goods ſtolen the ſame day and time, and acquitted. Gaw- 
dy ſaid, he may not be ſeverally.indided.for goods ftolen at one time. 
As if a man fteal a dozen of ſilver ſpones, he may not be indicted for 
two in one Indi&ment, and for other two in another, .& ſic de fingu- 
lis. Clinch: accord. Fewner | Yes truly, for it was. the caſe of Thomas 
Cobham, the which was indied for goods taken in two ſhipps, . and 
acquitted, and after condemned for other goods taken at the ſame 


time. 
BW - "oY | 
P reſcription Exrce brought an Agion. upon the caſe againſt Barker, and de-. 
G) brks (4 ah lared how within the Mannor of Dale, ; time-out of mind, there 
olacy, 


had been divers Copyholders, and during the ſame time, there hath 
bzen a uſage within the ſaid Mannor, That every $5 pare for c- 
very Acre of Land. ſhall have Common in ſuch a Walt of the.Lords 
for two Beaſts; And ſhewed how the Plaintif is pofleſſed of rwenty 
Acres, and by reafon of thoſe, onghe to have Common for forty 
Beaſts.And there hath the Defendant being Leſlec for years of the:ſame 


Mane 


(233) 
Mannor, one Conigray within the ſame Waft, by which the Conies 
| have ſodigged the ground, that his Beaſts cannot have Common as 
they were wont to have. Fexmer ] A Copyholder may not preſccibe 
but in right of his Lord ; but now the Lord pro tewpore, is party to 
the ation, and whether this-wi)l alter the caſe or not, I deubt, Glan- 
vile ] Albeit the Copyholder may not preſeribe but in right of his 
Lord, yet by way of ufage, as this caſe is, it hath been adjudged 
that he may make his title. 


—— -—— 
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Ruxdell was heretofore arraigned _ an Indi&tment of will- {#4itment. 


full Murder for the death of one Parker,and was found nor guil- 
ty of Murder, bur guilty of Manſlaughter, for which he pleaded the 
generall pardon, de 35 El. And the Queens Axtorney alleged, That 
In the ſayd generall pardon there is an exception of all perſons being 
in priſon-by the commandement of one of the Privy-counſell ; and 
ſaid, that the ſayd Arundel! was committed by the Lord Chamber- 
lain for ſuſpition of the ſayd Felony, and for the ſame in priſon at 


the time of the Parliament, and ſo a perſon cxempted. To which it commitment, 


was ſayd by the Defendant, that long time before the fayd Parlia» 
ment, and. after the ſayd commitment by the Lord Chamberlain, 
there went out of this Court: a Corpss erm cauſa, by force of 
which he was ſent into this Court, with the cauſe of his commit- 
ment, and was for the ſayd offence committed by-this Court to the 
Marſhalſey, and there was remaining at the time of the Parliament by 
force © & commitment of this Court, and it feemed by the better 
opinion of. the Court if a man be committed: by a Privy-counſellor, 
and removed by Habeas corpns, and committed by this Court, he ſhall 
be now ſayd impriſoned by commitment of this Court, and nctof 
the-Privy-counſcllor. 


tt th. —— "y Aman 
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32 
QTanghton bringsa Writ of, Erro 
ment given in Debt in the Common-place, and the tirſt Error af- 
figned was for that the originall Writ was xx 1. and all the mean 
Proceſs were ſo likewiſe, but when the Defendant appeared to the 
Exigent, the entry was, q#0d defendens obtultt ſe in placito debiti decens 
librarum, where it ought to be xx. 1. Dodderidge'| I chink it ſhall-be 
amended ; for it is the miſpriſion of the Clerk , and to prove that , 
he cited 37 Her. 6. 44- E4.3.18. But upon view of the Record ie 
appeared hat no originall was certified, and therefore could not be 


amended. - 
(5 [3D E'eftione- 


r againft Newcombupon a Judge- x,y. 


Deviſe. 


Limitation. 


I imitation, 


crickmores caſe 
Vellock oo 


Heymonds caſe. 


Sir Edward 
Cleres caſe. © . 
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| 10 ann; firme. inter Bulleyn & Bulleys.. Cook, Attorney Generall] 
The caſc is,that Simon Bulleyy being ce/ins que nſe,betore 257 H.S: 
-Deviſcd to bis Wife certain Land forher life &that after her deccaſe 
Robert: Bulleyz. biz cldeſtfonneiſhalt have the land ten pound: under 
tbe/price it.colt, and it he dyed: without ifſue , that Richard Bulltyn 
his ſecond ſonne ſhall have the land cen pound under the price jt coft, 
and if he dye without ifſue of his body, then his ewo Daughters A. 
and B. ſhall have the land, paying the value thereof to the Executors 
of his Wife ; and allſo by the ſame Will he defired his Feoffees -at 
the requeſt of his: Witerto wake: Eſtates accordingly. The chief que- 
tion, and knot of the caſe is,. whether: Robert Bulleyn the. Deviſce 
hath an eftate tayl or not ; and he ſayd it ſeemed tohim, he had but 
an eſtate tayl.: and: for that we are to ſee whether the, paymenc 
ought. to precede, or is ſubſcquent to the eſtate 3. and-1 think 
it is: ſubſequent to the eſtate. ; For the: words-are, my ſonne 
Robert ſhall have my laud ten pound nnder the price it coft , and 
ſo by: the words he: ought to. have. the land before any payment ; 
and L think he ſhall have the landby courſe of limitation ; and if he 
doe not .pay the money, that R. B. ſhall have the land as Heir by li- 
mitation .; andforthat purpoſc he cited Crickmores caſe in 3 Elizab. 
where a man had two Daughters, and deviſed his land» to his eldeft 
daughter, paying to the youngeſt ter pound; there the eldeſt had 
all the ho cill ſhe failed of payment of the ten pound, and then it 
was adjudged that the youngett ſhould have the moity by way of 1i- 
mitation. And 32 Eliz.it was adjudged in this Court irter Vellock. 
& Heymond, where.a man deviſed Burrongh Engliſh land to the eldeſt 
brother, paying'to the youngeſt ten pound, and after the elder failed: 
of payment, and the youngeſt entered by way of limitatien. And in 
this caſe theſe words, that Robert my ſon ſhall have my land ten 
ound under the price it coſt, will make a condition, as well as if he 
had ſayd, paying tenpound; and to prove that he cited Sir Edward 
Cleres caſe, that theſe words upon truſt and confidence will not make 
2 Condition, by reaſon that the Deviſar had aſpeciall ruſt and con- 
Edcnce in the Deviſee ; but it is otherwiſe here, and in this caſe the 
etate of neceflitie ought to precede the payment; for it is appointed 
that the payment ſhall be made to the Executors of the woman, and 
ſo if the*cRate doe not precede the payment, then during the life of 
the woman the Deviſee ſhall have no cſtate ; for during herlife ſhe 
cannothave Executorsz and ſo by conſequence can there beno pay- 
ment : Allſo the words of the Will arc, I dchire my Feoffees to make 
an cſtate at the requeſt of my Wite, ſo. rhat his meaning was plain, 
that there ſhould be an eftate made in the lite of the Wite; for after 
wes her 


| (135/) 
her death ſhe may not make requeſt; but it hath been ſayd, that the 
ſtate ſhould be Fee fimple, for that the words are, that he ſhall have 
the land ten pound under the price it coft, and fo theſe words pay- 
ing ſhall carry the Fee ſimple : And as to that, I ſay that.it ſhall nor 
apainſt an expreſced eſtate : And for that 2 E/.1 17. a Frenchman de- 
viſed lands to his Wife for life, the remainder to C.F. and to the =! fed effars 
heirs Males of his body, and if he dye without heirs ofhis body, the 
remainder over, and it was takenclearly, that the generall limitati- 
on, if he dycd without iffue of his body, ſhall not alter the ſpeciall 
tay], for that the intent is apparent, and allfo he cited Claches caſe, 
and Arkens caſe'34 Eliz. 33. Allſointhis caſe Robert Bulleyz the De- 
yiſce is made Executor tothe woman, ſo that if it were acondition 
ſubſequent, he may not make payment to himſelt , but ſhall have the 
land diſcharged of the condition, by reaſon of the impoſlibility-z as 
if the woman had dyed inteftat, there is no perſon to whom the pay- 
ment ought tobe made, and ſo the Deviſee is diſcharged of the con- 
dition - Allſo in this caſe the Deviſee being eldeſt ſonne, may not 
forſake the Deviſe, and take by deſcent, as in 3 Hey. 6. 46. it is for 
the benefit of him in remainder; but if he might waive, he may not 
waive in pais, as 13 Rich. 2, Joyntenancy is adjudged : And allſo 
when he enters at the firſt, he is ſeiſed by the Deviſe, for he hath no 
other right; for if he might waive he in remainder ſhall not take. Er 
adjcrnatur ; but the Courtfeemed to lean that the cſtate ſhould be a 
Fee i1mple. | 


_ 


3 4+ 
{ry brought an Action npon Ris caſe for words againſt Ch4 | 
| rk He bath been in > wa Tub( 77nnendo the Tub of one F ”P STARR 
a Chirurgeen, in which Tub no perſon had been but thoſe which 
werelayd of the Pox) I will not ſay of the Pox, bur he lay in the 

Tub that time that Lagmay his Wife was layd of thePox; and tel] 

thy Maſter his hair fails from his kead, and;he isa pilled Knave, 

and a Raſcall Knave, and a Villain, and no Chriſtian, and thinks 

there is neither heaven nor hell 3 and aujudged that theAEion is not 
maintainaþble. 


——_ a 


Man is arraigned of Felony and acquitted, bur it 1s forind, that Flight for 
"A he fled for the Felony, he ſhall not loſe his goods that he had at £ ef07rhe 
th:t rimeofhis flying, bur at the time of theacquittall, 2zit. Corone 
Fitz5.296, Fro. tit. relaticn 21.3 Ed 3. | 


(136) 


6, 

Ilkisſon brought Error 0 on a Judgment given againſt him 

Variance be. in the Common & mine - the cate was that in Debt brought 
tween em- againſt Wilkieſon in the Common place,upon an Obligation bearing 
parlance and date 12.d:e Novembris,the Defendant imparled, and in the next Term 
indgment the Plaintif declared a new, prout pate, upon an Obligation bea- 
roll for date ring date 19.Febraarii, and upon nikat dicit had judgment. And 
of the Obli- new in the Writ of Error brought by the Defendanc the: Plaintif 
gation. prayes that it may be amended. Gawdie & Fenner (aid it could not be 
amended, but the Lord Pophams and Clinch (aid itmight be amended. 


Kelr brought an Alma againſt #7ighr, and declared that the 

Defendant in confideration of 101. aflumed to make twe lights 
into one, and upon vor aſſumpſit pleaded, they were at iſſue,and the 
Record of »ifi prius was to make twolightsand one , where it ought 
to be into onezand upon that at the »if prins the Plaintif was new ſvir. 
And it was now moved whether the Plaintif ought-to have a new 
venre facias upon the firſt iſſue, inſfomuch as the firlt venire facias did 
not iſſue forth upon the firſt Record, and no #oz ſuit - Et opinie Curie, 
that he may gotoa new triall,but whether be ſhall have a verire fa- 
cias de ngvo, or that the old vemrre facias ſhould ſerve, the Court 
doubted, for that the firſt Jury was ſworn, 


INew triall. 


__— 


8. | | 
Abate- | © fas brought an Aftion of Debe againſt Glawvilc and his Wife Ad- 
ments. winiftratrix bonorum & Cateilorum que fuerunt Johannis S. durau- 
te winore etate T. S. The Defendant pleaded that hanging this ation 
againſt them, the ſaid T. S. during whoſe nonage the Wite was Ad- 
miniſtratrix, came tofull age : and ifthis were a good Plca or no 
was the queſtion, And adjudged a good Plea. 


— 


LF informati int $2 Chrotph Blunt a Juror i 
- ON an In [0 a « CE71}FOprmer #yt a JUrOr WAs 
Free-hold of ormation again P 


a Juror, found that he had 20 ſhillings a year. Fenner and Gawdy doubted 
whether this be ſufficient Free-hold or not, Popham and Clixchheld 
3t is ſafficient,for the Statute binds not the Queen, and by the Com- 
mon law if he had any Frec-hold it was ſufficient. Fenner | This is a 


Statute made for the benefit of the Common-wealth, and therefore 
; the 


CPF. a 4 FO... ao cc. 


challenged for want. of Free-hold, and by examination was + 


( 


© fans 
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the Queen fhall be bound by it, though ſhe be not named in it. Gaw- 
_ dy]Me thinks every Juror ought to have 40. f. Free hold at the leaſt, 
by the Common-Law. Cook, ] No certainly, and if they doe take x» bi/! of ex- 


the Law tobe ſo, they may have a bill of exception. Tanfield | Wee ception againf 


cannot have a bill ofexceprtion againſt the Queen; ſee the Statute of !'* cen. 
1 Hez.z.cap. 3. that that is between party and party, and the Statute of 

8 Hen. 6. the preamble is between party and party. But Peyhars 
commanded the Jury to be ſworn, but Gaway would have ſen; to the 

Juſtices of the Common Pleas for their opinion, butthe Jug... 
tworn by Commandment of Popham, againſt the opinion of ;* .. 
Fenner. | Juſtice 


—_— 


——— IR Iih= 


Os 

Er Cook; If I am bound in an Obligation in Lent upon Condi ti- 

on to pay alefſer ſum , inquarta ſeprimana quadrageſme proxi- , 
m4 fattre. This moncy ſhall be paid in Let Twelvemonth afcer ; * 
And ſo it is upon the Feaſt day of St Xichae!, I am bound topay a 
lefſer Summe upon the Feaſt day of Saint Afchaell, prox. futnr. 
without queſtion ſaid he, it ſhall be paid the Twelvemonth after,and 
not the inftant day. 


——_— 


"Al 

gf E Duke of Norfo/k Morgaged certain Lands to Rowland Demand. 
Haward, Alderman of Londow, upon Condition, that ifthe ſaid 

Duke do repay to the ſaid Alderman a certaia Sum of money; That 

then the Dake'might re-enter, and after the Duke was attainted 

forc the day of payment, and all his Lands, Tenements, and Condi- ,,;;.. 

' tions were given to the Queen; And the queſtion moved at the Ta- yes t the 

ble in the Serjeants Inne, was, whether Sir Rowland ought now Queen, 

to make a Demand of the money upon the Land, or todemand that 

at the Receipt of the Exchequer, or that the Queen ought to make 

the tender upon the Land ; Andit was agreed by all the Jeans and 

Serjeants at dinner; that the Queen ought to make no tender; But the 

Alderman ought to make his Demand at the Exchequer , and not 

upon the Land. .. 


A—— —— 


2, : 
R Edfrein agaiuſt 7.S.an ARion ofthe caſe was brought for words, 
viz. 1] was robbed, and you were privy thereunto, and had part Slavery. 
of my money. It was pleaded in arreſt of Judgement, that the words 
will not maintain an Aion; For that a man may be privy to a rob- 


CT) bery 


Proxime fu- 


(139) 
bery after that it is made, and have part of the money by honeſt 
meanes, and therefore it is no{landerz but the whole Court held 
the contrary; as well as you are infeaed with a robbery and ſmell of 

InfeFcd. the ſame, will maintain an Aion, ſo will theſe words, therefore 

Smell of revoe- Jadgement was given forthe Plaintif; 


TY 
OE. FY 


| 43. 
ME ges againſt Griffych brought an Aftion for theſe words, viz. 


Slang. A woman told me, that-the heard ſay, that Meggs Wife poy- 
ſoned her Husband in a meſs of milk; and Judgement given HS 
PlaintiF. . 
: 44 EEE 
A' Parſons Evell againſt Hart, the caſe was. upon the Statute of 13 Eliz. of 
Ltaſe. Leaſes made bya . Parſan. yi rag ee, Leafe made by 
a Parſon is not void againſt the Parſon himielf,.. no more than a 


Leaſe made by a Biſhop, which is not void againſt the Biſhop him- - 
ſelf, as was judged in the caſe of the, Biſhop of Salisbury. Fenner | The. 


Law is as you ſaid, ina caſe of a Biſhop,but the caſe. of a.Parſon-per- 
Rent reſerved. 


the Parſon himſelf. h 


NC 


| of Debt in the Common place-upon Arrerages 
upon an: account; and:it was afiigned for Error, for that the Plaintif 
Thz emparlanse in the Common place, in--the firſt Declaration lefc a ſpace for the day- 
7o/l is the War- and.year, And after impanlance, he put in a new Declaration which 
TCR, was perfe&.But for that. the.two. Declarations did not agrec; and the 


rell; 


firſt Declaration is the Warrant of all, and: therefore ought to. be - 
perfe&, therefore the Judgement ought to. be Reyerſed. for this 


defaulrt.. 


_ —_ 


46. 


Forattar. | Ponce inEvidence iter Petties and Seam, npon an Afumſit. 


fos:ware bought by the Factor of ' Soams, per- opiniorens Cur. If one: 
be Fi&or.for a Merchant, to buy onekind of Stuff, as Tin, or other 


ſuch like; andthe ſaid Fafer hath not uſed to buy any other. kind. . 
of wares but.this kind onely for his. Mafter, If now the. ſaid Factor. 


buy 


caſe will differ. Pophams || It Rent be reſerved, it is'good againſt the 
Parſon himſelf, otherwiſe not. Clinchand Gawdy | Iris good-againſt 


| | 4 5«, hb 
Space'in the \ \ 7 [nch brought a Wert. 6 Exrogagainſ Warner, axpor a Judge- 
//V ment in a Writ: 


( 133) | 
buy-Saics or other Commodities for his Mafter , and aſſume to pay 
money tor that, Now the Maſter ſhall be charged inan Af/ampſir for 
the money , and for that let the Maſter take heed what FaQor he 
makes. | 


tn. Fs 


47+ 
A . B. being ſciſed in Fee, made his Will , and deviſed his Land »,,,; - 


to his Wiſe for life, the remainder to his Son in Tail, and ifhe 

died without ifſue, the Land to remain to R. F. and his Wite for 
their lifes; and after their deccaſes, to their children. The queſtion 

is, whether the children of F.take by deſcent or as Purchaſers. Pepham 

& Gawdie were of opinion, that they had anEftare Tail, Bur Fenner - 

& Clych, but for lite. 


_ 
4, 


——— 


[lliam GerraM was arreſicd by a Latitat., and put in bail by 


accordingly, and Judgement was had by Verdi@ tryed for the Plain- 
tif. And Gerrard pleaded inarreft of Judgement) for that there is no 
bail entred: for the bail is for Gerrat', and his name is Gerrard. 
Cook Attorney ] He may be known bothiby the one'name aud the 0 
ther: For in Norfork there is a Knight, which in-Common fſpcech is 
called Barmeften, but his right name is Barnerd:ifon; And ifhe by the 
name of Barmeſftos put in bail in this Court, it is good; being knowen 
by the one and other; and ſo it ſeemed the Court' did incline for 
the dangerouſneſs of the : Prefident For otherwiſe every man im- 
leaded may give a falfe name to his Attorney , by which he'will be 
ailed, and then Plead that in arreſt of Judgement, but Judgement 

was giucn for the Plaintif. = 
WT cx | 


WD — — 


A 


5s 49- | 
Þ debt upon an Obligation, the Condition was, that if the Obligee 1,4;-- 


£ Go 1d. 8Mas 


the name of W/liam Gerrae, and thePlaintif declared againſt 54! by 4 
him by the nameof Geryarr , and all the proccedings and iflue was f4!ſe rame. 


retorned from beyond Sea before the 22 of April, and the Obligor ;.«; ,-,, 
pay tothe ſaid Obligee 200. 1. before the twenty ſeventh of Aprilh, g,,,j 2, 


then the Obligation to be void (- Otherwiſe to ftand in force ) Cook, 
moved that the Obligee ought to give notice tothe Obligor of his 
retorning from beyond Sea before the rwo and twentith day of A- 
prill or otherwiſe the Obligor is not bound to Hay RLhemoney: 
For when a chigggecſtech in the will of another to , and the 
; 3 tl (T 2) ting 


Variance in the 


(149) 

time is uncertain, when it ſhall be dene, Then notice ought tobe gi- 
ven to him which ought to do the thing, as 18 & 19 Eliz. 354. placir. 
32. &17 Eliz. A man made a Leaſe for years, And after made a new 
Leafe to Commence after determination, Forfeiture, or Surren- 
der of the firft Leaſe, with clauſe of Re-entry for oz payment of the 
Rent, And after the Leſſor took a ſecret ſurrender of the firſt Leſſee,and 


after that ſurrendera Rent day incurred, and the Rent was nor 


Paid by the ſecond Leffee, and yet adjudged that his Eftate is not 
void, | becauſe the other onght to give him notice of the Surrender. 
Gawdy ] The caſe is not alike, for $ Edw. 4. a man ought to take 
notice of an Abitrement. Fexzer ] It ſhall be as dangerous for - the 
Obligee, if he ought to give notice, asfor the other totake notice. 


— 


50: 
Taford brought an A&ion of Treſpaſs againſt Batewar, for taking 


of a Cow; The Defendant ſaid, that the Land where the Treſpaſs 
was ſuppoſed to be made, is the Land of one{/[ob» Dean; The which 
I.P.hath loſt 111). 1. ifſues tothe Queenzand ther& ame a Warrant out 
of the Exchequer tothe now Detendant, being underſherif, ro levy 
the ſaid 1113. Ti in-the Lands of: the ſaid /. D.: And becauſe this Cow 
was Levant and Conchant within the: ſaid Land , hetook-her, ag 
lawfull was for him to doe. Gawdy &. Fenner ] The Sherif may- not 
take Beaſts ofa ſtranger in the Land 'of him that hath loſt iflnes to 
the Queen. Pophans] By way of diſtreſs, he may take Beafts of a ftrang- 
er, if they be Levant and Couchant upon the Land of him that hath 
loſt iffues, but not to ſell them, and io to levy-the Ifſues. 


Fr 


Bene was- brought by A». Latham, upon'aJudgement given a- 


gainſt him.in a Writ .of Debt in the Common placc,and the Error 
aſligned was, for that the Originall Writ was: purchaſed againſt .hjm 
by the name of A. L. nuper de London Yeoman, alias A. L.de.Sherbore 
in Com. Ebor. Yeoman. And apon that, the ſaid Az. L. appeared and 


&fias-no-error. Pleaded,and was condemned,and after a Capias ad ſatisfaciend. iſſued: 
againſt him by the name of 4. IL. nuper de L. Yeoman, alias A. L. 
de Shelbrne in Com. Ebex., Yeoman , and ſo he aſſigned the variance be- 
tween the firſt Originall, .and: the Capias ad. ſatisfariendum, Shelbone 
for Sherbene, but for that this variance was not- in the firſt name », 
bat in the firſt Addition, therefore ic. was adjudged no Error by the. 
apinion-of.che. Court. .. a bp | 


Lang ford. 


Lena, ata. as eo. 


(141) 


| ; 52e ES 
* LFugfordand Buſhy did preſent by turns to. the Advowſon of Ner- Q#are imp. 
Winkfield ; Lo ord preſented one A. which was inſtituted,.and : 
indutcd, and dyed ; Bsſhy preſented one C. which C. was lawfully 745-43 Z15% 
deprived by the Biſhop of Covemrey and Lichfield, without giving 
any notice to Langford who had the next turn: The Biſhop made 
Collation, and after Collation Lawgford ſold his moity to Lee, and 
Lee to the Earl of Shrewsbxrie : The queſtion was, whether by the 
Collation Langford hath loft his turn. The Court ſeemed to incline, 
that by the Collation the turn is loſt, for if it had been by uſurpati- 
on it had been loſt without any queſtion. And yet it ſecmeth, that 
Upon deprivation the Patron ought to have notice. Vide Statvr. de 
13 Eliz. 


Collation before 
notice, | 


/ 
\ 


P95 
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53. 
E lvertox the Queens Serjcane demanded the opinion. of the Deviſe, 
Cowrt, if a manbe ſciſed of landin Fee, and have two Daugh- 

ters onely, and deviſeth his land to hisDanghters in Fee, if now the 

two Daughters ſhall be Joyntenants, or. take by deſcent as parceners; 

and the opinion of the Court was, that they arc in by the Devilſe, 
. and not by defcent,..and ſo they ſhall be inas Joyntenants,. and nor 

as Parceners ; but otherwie it ſhall be if there were but one Daugh- 

ter, and the Father deviſe the land to her; ſo if hedeviſe'the land to 

his Son and Heir in fee. | | 


WW 
EY _ < D— 


34 - 
 Eftox and Sharp Executors of nt ſucd a Prohibictona- p,4hibition * 
gainft Genre and others, and the caſe was, thatonethat had a fy, a egury, 
Legacy deviſed unto him, ſued the now Plaintifs being Exccutors, 7 
for rhe xd Lage , in the 4 1%” Court, and the Executors there 
pleaded, that the I cftator in his lifetime made a certain Obligation 
{ſafficient inLaw to F..$. the which is not-yet ſatisfied, and the Spi- 
Mtuall Court would notallow this Plea, for which he had a Prohibi- 
tion. Makin, Attorney of Eſſex, ſayd to mc; that this is the ſecoud 
caſe in queſtioncof this point, but ke doubted - that the pleading was 
ſovitious, that the matter in Law would not come in queſtion: .. 
Executors repreſenz the perſon of their Teſtator,. and therefore if 
arcleaſec be i hs by one of them, this ſhall bind all-; and-ſo if an 
Aion is brought againſt one Execu:or where there be divers Execu- 
ters, and he admitthe Writ, and confeſs the Aion, this fhall bind 
all. the gocds of the dead as well as if they were all named, Per Hery. 
| SAX) 55. Greningham 


Aﬀion confeſſed 
by one Executor 
by admit;ance. 


0041399 


Jtow.zgg Eleftion. 


Execution of | tornable, it is a good exccution, per Nelverton, and he cited theſe 
a writ done * caſes. A Judgement given in a quare impedit, 18. Eliz, and the 
theday of the Writ of damimages was executed the ſame dy that it was retor- 
rerorn, nable, and this matter plcaded in arreft of judgement, and notwith- 
ſtanding the partic had judgment, and ifa pes ad ſatisfacienduns 
'goe forth, and the Sheriff take the Partic the ſame Gay that the 
Writis retornable, and fend him into the Court, who will ſay that 
this is not a good execution ? | 
4 | * 
| MES 3 RL | 
Aſſet s | —_— an Aftion of Debt againſt Hers, Executor of 
1. S. The Defendant pleaded, that the Teftator in his life time 


\ (nn The Candition wax, that ifthe 


0942) 


g h , X 3'5- : vs 
Reningham brought an Aﬀion ofDebt _ anObligation againſt 
\_T' | aidEwey doe deliver unto 
the faid Greningham certain Obl tgations which the ſaid Ewer hath of 


the ſayd Greyinghans, orele doe ſeale ſuch. a releaſe as the faid 6G 


ſhalldeviſe, before fcþ, thatthen, &c. The Defendant pleaded that 
before the ſaid Feaſt of St, Mich.the ſaid G. did not tender tohim any 
acquittance. Gawdre }' The ;_e ge is void; for in ſo muchas 
the Obligee hath not tendred to him any acquittance, therefore he 
hath toHed from him the ele&ion, whereof he ſhall not take advan- 
tage. Fryer & contra]! for the eleftion is not in the Partic,for the ma- 
king o'the acquittance reſteth in the will of the Obligee, and ſo the 
Obligor hath no cleCtion. Popham was of the ſame opinion, ' 


A —— 


—_—_— _—— 
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—— 


; ' $6, | | 
F a Sheriff doe execute his Writ, the ſameday that the Writ-is re- 


made a Statute Staple to one 7. K. in the fum of 16091. and above 
that he hath nothing; And ifthis Plea be good or not is the queſti- 
on. Fermner | The Plea is good without queſtion. Gawdie-]1 have 
heard divers learned men doubt of that; for, if the Teftator were 
bound ina Statute to p_—_ Covenants which are not yet broken, 
and it may be they wil 
chargeable by this Statute, and yct he ſhall never be compelled to 
_ pay any debts, which will be a great inconvenience. ' And again, 
| hink there will bea greater miſchief of the other pare; for, put 
'the caſe if the Executors doe pay this debt,and the Statuts is broken, 
aftcrhe ſhall be chargeable by a devaſtavit of his own proper goods, 
the which will be a greater inconvenience, | | 


58 


neyer be broken ; and then he ſhall never be 


( 143.) 


59 


[3 Rongh againft Demyſon brought an Aion for words, vis. Thou gj,,q,-. 


haſt ſtoln by the: high-way fide. Popham | The words are not 
a&ionable, for, it may be taken, that he itble: upon a man' ſuddeply, 
as the common provetbis, that he ſtole upon me, ina#endo, that he 
camie to me unawares: And when a man -creepeth up a hedge, the 
common phraſe is, he ſtole up the hedge. Fenner ] When the wards . 
may have a-good conſtrufion, you ſhall neyer conſtruc them to an e- 
vill fenſe. And it may be-intended he ſtole a ſtick- under a hedge, and 
theſe words are not fo flanderons, that they arc ationable, 


= 4 þ 4 


59s wad | 
A . Cupp-holdes was net upon his-Land'to pay his rents when the |. feiture of 


was there to demand /it;' And whether this were a | 
ture or not was the'queſtion- | Fewver ] It is;no forfeiture ifthere 
were notanexpreſs denyall;. for, the non-payment here-is but negli- 
gence, the which is not ſo hainous an injurie as a willfull denyal; 
tor, it may be that the Copy-holder, being upon the Land, hath no 
money inhis purſe, and therefore it (hall be a yery hard conſtruti- 
on to make-itaforfeiture. But if he-make many ſuch defaules:it may: 
be it ſhall be deemed'a forfeiture. Pephans |} If this ſhall not be afor-' 
feiture, there-wili grow-great danger to the 'Lord; and the Copy- 
holders eſtate was of ſmall account in ancient time, and-/now the 
ſtrength that they have obtained-is but conditionally(to wit) pay 
their rent/and doing their ſevices,, and if they fail of any. of theſe 
the Condition is broken, and it ſeemeth.cleer if the rent be payable ac, 


vo a” copy-hrld. 


our Lady day, andthe Lord dothinot come:then, but after the day, . ID 
Pay ; : : Demand after 
to derfiand the rent there is no forteiture. | hed 


— ——_— 


Pt 


THe Caſe was thatthere waieſite for: life, the /Remainder. for g;, 1161; 
{life andthefirſtiLeflecfor Iifemmade a Teaſe: for years,' and this Knevit By 
Lefſte' was put out of poſſeſſion by a ftranger,, and-the ftranger ſow- gainſt Poole 
ed'the Land, andthe firſt Lefſce tor lite /dyed, and, he in remainder intereſt of 

for life entred into the Land, andeaſed irto Sir Henry Knevit », and Cory. 


who ſhould chave the cory was the queſtion.: Tanife:/d- argued that 
Sir FH. K. beingLeſlee- cf- the Tenane forlife in remainget, ſhall have | 
the corn ; for the reafon for which a man, which hath an uncertain 
eſtare ſhall have the corn, is, for that he hath manured the land, and 
for that 1t is reafon'that he that laboureth ſhould reap the fruit ; - 
bat heſaid that the ſtranger that ſowed the land; ſhall not” have the | 


"L340 ; 
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from og god cor n, becauſe his cate begun by wrong; for if a man make alcaſe 


for life of ground ſowed, and before ſeverance the Leſſee dycd, now 


Affignment «f- his Executor ſhall nor have the corn, for that they came not of the 
ter jowrng con- manurance of their Teſtator; ſo it is if the Leſſee for life ſowe the 
ceſs. per P9P"* land, and affign over his intEreſt, and dyc, now the Aſligne ſball not 


ham cont, per 


"Ol awily . 


Uncertainty ne- 


have the corn, canſa qua: ſupra -: and for this reaſon in our caſe, nei- 
ther the Executors of the firſt Tenant for life, nor the Le flee of 
rherrſt 'Tenant ſor life ſhall have the corn, here, for that it comes 
net by their manurancezarid the ſtranger which ſowed them,he ſhall not 
have them; for albeit he manured the land, and howbeit his eſtate 


cejarie, unne - Was defeaſable upon an uncertainty, yet he was a wrong doer, and 


ceſſary diffe- 


rence, 


the incertainty ofthis eſtate came by his own wrong, for which the 
law will never give any favourtohim ; and for that when he in re- 
mainder fer life entreth, it ſcemeth that he ſhall have the corn, for 
he hath right the poſſeſſion, and the corn are growing upon the 
ſfoile, and by conſequence are belonging to the owner of 'the ſoile; 
but it hath been ſaid, that here there was no treſpaſſe done to him in 
remainder, and for that he ſhall-never have the corn. Sir, as to that 
Ifay, ifan Abator after the death of the Anceſtor, enter, and ſowe the 


Abator ſowcth, land, and after the rightheire enter, in this caſe the heire ſhall have 


lo os 6/ 


the corn, and yet no treſpaſle was madeto him, and it hath been ad- 
judged in this Court, where a man deviſed land ſowed, to one for 
+ Iife, and after his deceaſe the remainder to another for life, and the 
firſt Tenant centred and dyed before ſeverance, and he in remainder 


7 Bans Ab hy centred, that there he in remainder ſhall haye the corn, and by con- 


Deviſe of land 


ſowne. 


ſequence the ſame Law ſhall be in our caſe. Godfrey e contra; and he 
argued that the Leſſee for ycers, of the firſt Leflce for life, ſhall have 
the corn; for if Leſſee for life, leaſeth for years, and this Leſſec for 
yeers ſowe the land, and the Lefſce for life dye, now the Leflec for 
yeers ſhall have the corn, by reaſon of his right to the land at the 
rime of his ſowing,'and never lawſully deveſted by any A& done 
by himſelf, and he denyed the caſes put by Mr. Tanfie/d, and ſo con- 
cluded. Gawdie ] The leflec for yeers of the Tenant for life (Fall have 
the corn, and he denycd ſome of the caſes put by Mr. 7 avfie/a, for in 
the caſe where Tenant for life ſowes the land,and after aſſigns over his 
cſttae, now if Tenant for life dye, the Aﬀigne ſhall have the cornas 
well as the Exccutors ofthe Tenant for lite, if he had not aſſigned 
over his cſtate. ButI agree the caſe ofthe deviſe for life, of land fow- 
cd, with the pores for life, for there he in remainder ſhall have 
them, and the Jaches of the not entry of the Leſſee for yeers ſhall noe 


Leſſee for years Prejudice him ; for, it appearcth by 19. H. 6. it Leſlee for yeers of 


ouſted, 


Tenant for life be ouſted, and after the Tenant for life dye, yet the 
Leſſee for yeers ſhall have treſpaſſe,with a continwanas tor all the mean 


profits; The which proves that they belong to him, ſo is it in, 38. 
o y P 


p7p- e+ -— [TY Hs @s FOO CEGIETIY 


(845) 
. H. 6. IfLeſſee at will be ouſted, and after the Leſſor dye, now. the 
Leſſce ſhall have a treſpaſſe with a contimmando without regreſs, for, , 5, 
when he may not enter, the law ſupplycth it,and the mean.profits do xeyre(,, 
belongto him. And by conſequence in this caſe the corn belongeth 

to the Leſſee for yeers, of the Tenant for life. Popham |] Sir Henry IOAAEP 
Knevit ſhall not have the Gorn ; for if a man leaſe for life ground + rap Lng 
which is ſown, and the Leſſee dye, now the Leſſor ſhall have the ;,,. 

Corn, and nt the Executors of the Leflce for life. And he agreed 

wich Mr. Taznfeild in the caſe of the Aﬀſignee of Tenant for life, of 

ground {owed, and the Tenant for life dye, that he in Reverſion ſhall 

have the Corn : And ifa Diffcifor fow the land of Tenant for life , p;r.;5, 7» 
and the Tenant for life dye , now the Executors of the Tenant for :þ+ lmnd of 
life ſhall have the Corn, and not the Difleifor, nor he in Reverſion ; tenant for life. 
and by conſequence the Leſſee for years of the firſt Lefſee for life in 

this caſe. Fexxer was of the ſame opinion; and after it was adjudged 

that Knevit ſhould have the land,and that Poole fhould have the Corn, 

becauſe of his poſſeſſion. 


61, | 

Ame ſucd a Prohibition againſt Patteſon, and the queſtion was, Probibition 
R# Trees which are above the age of twenty years become rotten, for Dotards 
and arc cut down for fucll ſhall pay Tytks or not, and the opinion of : 
the Court was, that they ſhall not ; for Tythes are payable for an 
inercaſc, and not fora decreaſe; and being once privileged in regard 
of hie nature, this privilege ſhall not be loſt in regard of his decre- 
Pit age» 


_— 


| 62. * Guo Lago 


Artridge brought an Action of Debt againſt Nay/or upon the Stan EGntf 
tuteof 1 & 2 P.& M2, For taking of a Diſtreſs in one County, ing. 
and. driving it into another ; and the caſe. was, that three men /L-5 £9: 62 
diſtreined a flock of Sheep, and them impounded in ſeverall places, 
and ifevery of them ſhail forfeic a hundred thillings ſeverally, or but 
all together a hundred ſhillings. The Court was divided, for the comme place, 
' words of the Statute is that every perſon ſo offending ſhall forfeit to 
the party grieved for every ſuch offerice a hundred ſhillings, and 
treble damages 3 but Walmſley thought that every one ſhould forteic 
a hundred fhillings, and he put a difference between perſon and par- 
ty, for many perſons may make but one party. 


(V)  -. 


ror 


Fine f or Er- 


11 in[e- 


Caveat. 


Day of pay- 


ment. . 
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63, 


Y Pophan chicf Juſtice of England. by the Statute of 28 Ed. 3.. 
Jap. 10. Erroneous Judgement in London was aforfeiture of their 

ror Conrts. T jbertics, but after thatby the Statute of 1 Hex. 4. cap. 15. this was 

mitigated, and was:made finable ;'as in Chefter, it they give anerro-- 
neous Judgement they ſhall forfeit an hundred pound ; for theſe in- 
ferior Courts which have peculiar Juriſdiions ought to do juſtly, 
for if theſe Courts ſhall not be reftrained with penaltics, Juſtice will-- 


be negle&ed ; and before the Statute of 28 Ed; 3. th 


might not 4cform Errors in' Loxdex. 


—— D "= 


olc of Londox 


Li 


64. 


—— 


Nees per Doftor Awias in the Lord Sovch his caſe, if a Church 


become voyd, and a ſtranger enters a Caveat with the Regiſter 


of the Biſhop, that none be i 


1 * 


ituted- to that Church untill he be 


made priyy thereunto, and the Biſhop before. that- he have notice of 
the Caveat inſtitutes an Incumbemt, the Inſtitution is meerly voyd 
in the Spiritual Law; for the Regiſter ought to notifie the Caveat to 
the Biſhop, and hisnegligence inthat ſhall not prejudice him that 
entered the Caveat ;z and if the Biſhop have notice of the Caveat, and 
gives day to him that pats that in, and before that day he inſtitutes - 
an Incumbent, this is meerly-voyd ; for the entering of the Caveat is 


as a Swperſedeas in our Law.. 


6. 


— 


E Porn brought an Aftion' upon an”. Aſumpſt againſt Kemp, 
and declared that the Teftator was indebted to him in ten : 
und, and in confideration'that the Plaintif would give day to the 
Defendant, being Executor,to pay that, until Aichaelmas, he affumed 
to pay that, & # fatto dicit, that he hath given day, and-yet-the De- 
fendant hath not that payd : The Defendant pleaded in bar that poſt 
prediftanm aſſumptionem-fatiam, and before Michaeimas, the'Plaintif 
{agement and -up- 
.on that the Plaintif demurred. Gawdy ] When he hath given to him : 
day of payment, »/q, ad Michaelmas, allbeit he arreſt him before 
-that time, yet if he do not receive the maney before Xrhacimas, the 
conſiderations performed. Femner] I deny that, for to. what purpoſe - 
is the giving of 'day of payment untill Michaelmas, if in the mea 
time he may ſue him. Pophem | I agree with my brothar Gawady, fo 
inſomuch that he onely forbears the payment untill Michae/mas, ard\ 


did arreſt him for the ſame Debt, and demands 


deikh\ 
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doth not promiſe to forbear to ſuc him, the payment is forborn if the 
money be not recciyed. 


—_— 


CS 


Herington facda Prohibition againft Fleetwood Parſon de Orrell, py;hibition. 
Dia Can. Line, for thatzthat the ſayd Parſon libelled in the Spiritual 

Court for Tyths of Agiſtments, and the now Plaintif being Defen + 
dant in the Spirituall Court, pleaded that he had allwayes payd 
twelve pence by the year for every Milch: Cow. going infſuch a. Pa- 
Kare, arid for this pR_ he had been diitharped'of payment 
of Tythesfor all Agiſtments in thatland. Pophans]: This payment 70: That 
of money for Milchbeafts ſhall nor diſcharge him: for the payment _ hogs FR 
of Tythesfor other beafts, and Tythes ſhall not be payd for beaſts fed per. 

for the' occupatiou of the houſe'ofthe owner z but it a man feed to __ 

ſell, there ſhall Tyths be payd for thoſe, for with the firſt people live, xs yths ” in 
which manure the land of which the Tythes are payd,for ſo is Fitz. —y 
Nat. brev.53. Q._ to be intended. AF Or TONY | 


Payment for 


—  — mo —_— a 


67. 
'F Ildgeoſe verſus Wayland in Cancellar. This queſtion aroſe , If 

A. be ſeiſed upen truſtand confidence tothe uſe of B.andhis /*''c* of 
Heirs, and A. ſelleth the land to one thatharh notice of the truſt, to *7%7 } 
whoſe aſe ſhall the Vendee be ſeiſed? Alſo it was moved if before the 
ſale one eqme totheVendee,& ſay to him,take heed how yebuy ſuck 
land; 'for A. hath nothing in that bur upon ruſt to:theiuſe of B,) and 
another comes to the Vendee, and ſaith to/him, It isnotavheis infor» 
med, for A. is ſciſed of this land abſolutely, by wbich the Vendee 
buyeth the land; if this firſt Caveat given to him, »r ſupra, be a ſufti- 
cient notice of the truſt or not : And the Lord Keeper ſayd it is not, 
for flying-reports are many times fables and not truth; and if is 
ſhonld be admitted for a ſufficient notice, then the! Inheritance of e- 
very man'thight cafily' beflandered. : Cook] Ic was holden ini Bethes 
caſc in the Starchamber,' that if a man ſayd to another , take' heed 
how you publiſh ſuch a Writing, for it is forged, and nortwithftand- 
ing the party doth publiſh it, this is a ſufficienc 'noticeto the pub- 
liſher that the Decd was forged : And ufon that the Lord Pophars at 
the ſame time put this caſe, If one ſay to me, take heed how you en- ,,. f Fele- 
tertain or receive A. B. for he bath committed ſuch a Felony, and I -” : 

iving no. credit to thereport receive the party, 'where in truth he © 
Fad commitred "the Felony, now1I am accecfary tothis Felony. To 
which the Lord Keeper anſwered, that he would not diaw blood up- 
on ſuch an opinion. _ - [ 

(V2) 68.1f 


Notice of Fur= 
ge!)e 
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68, | 
F a man make a Leaſe reſerving Rent to the Leflor,, if he ſay no 
more, the Rent ſhall goe but to the Leſſor ; bur if it be reſerved 
generally, and doc not ſay to'whom, it ſhall goe as well to the 
Heirof theLeffor, asto theLefſor himſelf. Per Caway. 


—cww—c 


Reſervation 
of Rent. 


— 


| 69. - 

Hue and Tf was ſayd by Fell, an ls. of the Kings-bench, that ithath 

Cry. been adjudged in the ſame Court, that an Aion upon the Statute 
of Hue and'Cry againſt Inhabitants of any Hundred,will never lye by 
Bill, but ought to be ſued by Writ, and'the reaſon is, for that the 
Adion is brought againft Inhabitants, which are a multicude, and 
for that may not be 2» cxſtadia Mareſcals,. a3 another private perſon 
may. | L | 


—_— 


oy 1! ord A tif had a Fiersfacias, and the Sherif levyed 201. ofthe goods of 
is execareg te Defendant, and retorncd that of Record, but non conſtar by the 
far hell... Record whether the Plaintif had received: the 20 1. or not, and the 
parece Plhaintif: took forth a Cap. ad ſatisfaciend. for the whole Exccution,, 
| being $0 1. and upon that the Defendant was Utlawed ;- and now he. 
brought a Writ of Error. to reverſe that Utlary, which was reverſed). 
_ for that it did appear uponRecord that execution was made by Fer: 
fac. of 201. 'ofthe Jo 1. and therefore the Cap. ad [ſ#isfaciexd, ſhould. 

have becnbur 601. : | : 


rn 


oT. s 
/ FF the Husband ſell his land e Fine, with Proclamations ,. and: 


Claims of L live five years, andafter dyc, his Wife being ſolc,. of full age,. of 


— ſound memory, out of priſon, and within: the: four Scas, and doc: 
not make any demand, orclaim ofher Dower within five years after. 
the death of her Husband, fhe ſhall be barred. 


KL 7 2: | : 7 | 
 Mvities wn  Feofment- was made before the Statute of 27. to the uſcof a: 
Tait. - Man and Woman unmarried,. and of the Heires of their two- 


bodics begotten, and afrer they intermarried, and after marriage the 


Husband bargained and ſold all the land in fee ,. to one of his Fe- 


offces: 


70. | | 
Judgement was had in an Aion of Debt of 80 1. And the Plain-- 


_ — oF RY PII" Ai m 


REIT, 5...” 
offces, and died without iſſue, and after the Statute 'W; 

the Wife claymed the whole by Survivor as dy Chan's 
peſbbility of iffuc extin&.And by the opinion of all the Court with. 
out argument ſhe can have but the Moity, becauſethe Husband a d 
Wife had Moities gud (090 agr" op 5-4 mn of the Joyntcnanc Sloan | 
before marriage, And yet by the Court as to the iltue in tall if; 
had beecnyhe ſhall have a Formdon of the whole. OY... 


— 


EE 


F Land be holden of a Subje&, andthe Tenant ſells the land by 7. 
I: inc, with Proclamations,to /.S. in tail, the Reman 42 Tenere and | 
Majcſty in fee, The Tenant in tail dyes his Iſſue within age, The ——_—_— 
Opinion of the Court was that the Iflue ſhall not be in ward to the 2008 
Subje@ if the Queen:do not aſſent to her Remainder,for that the tc- 
 mure and ſervices _——_— and extin& by the Fee fimple to the 
| Queen, which may hold ofnone, And fo the ic in tail ſhall be in 


ward-to none, 


| 7h 
F a man have goods to the valuc of z00l.and is indebted in 20l. 
IT and hedeviſeth and bequeatheth eo his Wife by his Teton the = APs 
moity of all his goods tobe cqually divided between her and his his poods 
Executors,and make his Exccutors, and dicth, And the Executors © ; 
pay the 201. yet the Wife ſhall have the moity of the whole eftate, 
2iz.z0l.without any defalcation, ſo that the Executors have Aﬀers 


befides.- 


pr EI 
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| | 7 3. TY | | 
N a Prohibition-and the Caſe was this,the Farmor of a Parſonage Bencfield 4-- 
ſucd in he Spirituall Court for Tithcs of Saffron againſt a Vicar; £9" Feek. - 
The Vicar pleaded that time out of memory of man, the Vicarand Gow, of Saf- 
his predeceſſors have had the Tithe of all Saffron growing within 
the pariſh.The Plaintif pleaded that the land, where the Saffron WAS: 4 Prohibinim 
growing this year , by the ſpace of 40.yeares next before had been for the Pla if 
ſown with Corn, whereof the Parſon and his predeceſſors haye had in the Spirituall 
the Ticthe. And the Spiritual! Court would not allow this Plea, £97! upon his 
For which the partie prayed a Prohibition, Tanfield |) The right of *" tthell, 
the. Tithe commeth in queſtion between the . Parfon and. Vicar, , 
Howbeit that the Farmor be made partic to. the ſuit, and for that 
the right of Tithes being in queſtion between two Spiricuall -men, Suit berwern 


This Courtthath no Jurisdition. And this very point was adjudged — 7 ſpiritu- 
CF 30 Eliz;*" 


( #30 3 
26.Fliz.inter Huvt and Buſh, in this Court, that in ſuch cafe the pac- 
ticſhall have a confultation. Popham] The one of the partics is a 
man temporall,and fo was it not in your caſe. Sic nota, that by the 
Spjricnal! law, the Vicar ſhall have Tithes of Saffron of land new- 
ly ſown with Saffron, albeithat before the Parſon had the Tith of 
that land being ſowen with Corn. | 


76. 

Ota, that by the conrſe of the Kings-bench a man may have 
Orr of # Ojer of the deed after ithparlance ,- but not in the Common 
dread, place.O. Fs 


—}J 


T7* FP Gar 
| Pre bronghtan ejetiore firme againſt-Parnecote, and the Caſe 
Deviſe be- upon the ſpeciall Verdi& was foundts be this, That one Par- 


4 fore par- ſons was ſeiſed of certain land in A. and had ifſue four Daughters, 


chaſe. viz. Barbera, Johas, E. and Mary, and miade his Will in writing, And 
by the ſame Will, he deviſed all his land in Aldwerth to Barberaand 

| Johan two of his daughters, and made them two his Executors, and 

after he purchaſed other Jand in Atidworth, and a firanger was de- 

firous ro purchaſe this land ofhim newly purchaſed, Andhe ſaid 

that that land ſhonld goe with the reſidue of his land to bis Execu- 

tors,as his other land ſhould go; After the ſaid Teſtator made a Co- 

dicill and cauſed it robe annexed to his Will, Bne the Codicill 

was of other things,and mentioned nothing of this land , and whe- 

ther this new purchaſed land ſhall paſs by the Will, without new 
publication of the Will for this land, was the queſtion, Moor J! 

think that the land newly purchaſed ſhall paſs, and to prove that he 

ſaid, that the reaſon in Eretrs caſe 340. Com. for which land newly 

purchaſed ſhall not paſs, is by reaſon that there is no manner of new 
publication, but in our -cafe there is new publication, and in Tri- 

illtans caſe 4 AM. 143. where ceffui que uſe madea Will, And then 

the Statute of 27 H 8. of uſes came, now this Will was comptrou- 

ted,but by a new publication ie may be made good, and he cited 44. 

—_—_ of E.3.12.and 44 Af.36. Atkinſons contra.For this Will ought-to be war- 
Rs ranted by the Statute, otherwiſe it is not good, and the Statute doth 
not enable him which hath no land at the time of the deviſe, to de- 
viſe land, and the words of the Statute manifeſt this, which are, 
Where any perfon or perſons having any land, holden <c. So by the 
Want of apt Expreſs words, if he have no lands at the time ofthe Devyiſe, he may 
words, not Devifc,as appears plainly in Brets caſc,allfo it appears that words 
out of a Will, will never make that to paſs which was intended be- 


fore, 
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forc, and-with thatagrecth the Lord Cheney his caſe, and the caſe of 

Downhall and Catesby lately adjudged , and inthis caſc, allbeit the 

Teftator allowed this Will after to be his Will, yet this ſhall never 

make this land _— rchaſed to paſs without expreſs publication Things no? ex- 
of this land. Clinc Faltice fayd , it ſeemed to him that the land preſſed won: 
newly purchaſed ſhall paſs; for after that he had madc his laft pur- eaſed in the 
chaſe, the Teftator heard the Will read, and by thathe deviſed all publication. 
his lands in A/dwerth, and then knew that the land newly purchaſed 

lay in Aldworth, and upon reading ofthe Will he allowed it, and fo 

I think that the new purchaſed land ſhall paſs as well as the other, 

and that this allowance upon the reading is a new publication. Gaw- 

dy Juſtice e contra ] For if I make my Wall and by that deviſeall my 

land in Dale, and after I purchaſe other land there, and one after- 

wards ſhews me the Will, and demands of me if it ſhall be my Will, 

and I anſwer, itſhall , Iſay that this land newly purchaſed ſhall 

Not pals; and in this caſe howbeit that the reading of the Teſtament, Hearing and 
or anncxing of the Codicill be a new publication, yet it doth not «low is « 
manifeſt the intent to be that more hal paſs by that than he intended publication , - 
at-the firſt ; and allſo the new reading of the Will, aud the annexing 

of the Codicill may not properly be termed a new publication as jyp,,. there ;r 
this caſe is 3 for here-was not any Controlment, and for that the ns ontrotment 
Will needs not any new publication, by which ic ſeemeth that with- there necdeth 
out any expreſs publication for this land newly purchaſed, this land n9 n:w pubitca- 
ſhall not paſs ; for the things which arc found to be done are but al- #7" 
lowances, and no new publications. | 


ets. 
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78. 
Arecoxrt brought a Writ of Error upon «Foy given in the Amendment 
1 1Common-place, and afligned for Error for that the Judgement 
was that the now Defendant ſhould recover xx 1. affcfſed to him per 
Jnr nee non x |.afſefſed to him hic per Fur.where it ought to be per Cor. 
Telverton prayed that it might be amended, for that the Record in 
the Common-place was right, and the Mispriſion which made this 
Error was in the Clerk which certified the Record ; and the opinicn 
of the Conrt was, tl:at -if it were ſo, it ſhould be amended ; and 
therefore they ſayd they would have the Record it (elf brought out 
of the Common-place thither to be viewed whether it.were ſo or xe record it 
mnt. Worley Clerk ] The Juſtices of the Common-place will not ſelf ſhall nor 
ſuffer the Record to be brought hicher. Popham ] That is no new be ſent out of. 
Prefident that the Record ſhall be brouzht hither ; forl have ſcen ir the Court, 
done before this time : But after in truth the Juſtices of the Gom- 
mon-place would not fend their Record into the Kings-bench-; and 
pgs? Cook the Queens Attorney prayed that it might be amend- 
<d. - 


j 
by 
813.4. 


SER 
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| ed. Pophams ] It may not be amended, for that I have ſpoken with the 


N) amendment 
in joint of 
Fudgement; 


Trever, 


Denial 15 4 
Converſion, 


Keeping 1s an 


Limit at 101. 


Juſtices of the Common place, and they ſay, that the Record was at 
the firſt as it was par viz. nr. pro.Cur. and after the Record was 
ccrtified, it was amended by a Clerk without any Warrant. Cook, ] 
Allbeit that it was ſo, yet under Corre&ion it is amendable, for 
it is the miſpriffon but of a Clerk, and that ofa Letter onely, viz, 
of I. for this letter C. for the word is written Jer. ſhort, where it 
ought to have been Cur, and ſo amendable by the Statute of $ Hey. 
6. Curiae contra, for it is parcell of the Judgement, and you never 
aw the Judgement of the Court amended, tor which it cannot be a- 
mended here. 


79. 

Aft Executor of I. $. brought an Aﬀion upon the caſe of find- 
Lying and Converting of certain goode, againſt Newman, And upon 
not guilty pleaded, the Jury found this ſpeciall Verdi, viz. That 
the Teftator was poſſeſſed of divers goods, and them loſt, and the 
Defendant found them, And knowing them to be the goods of the 
Teftator upon demand dcnied to deliver them, And if this deniall 
was a Converſion they prayed the diſcretion of the Court. Ferrer ] 
I think that the denial is a Converſion; for when I loſe my goods, 
and they come to your hands by finding, and you deny to deliver 
them to me, I ſhall havean Aion of Treſpaſs againſt you, as 33. 


ngisan Hen. 6. is. And the very keeping o7 goods by an Executor ſhall be - 
Adminiſtration. counted as an Adminiſtration : 


- and bythe fame reaſon, the 
deniall here ſhall be counted a Converſion. Gawady | I 'am of 
the ſame opinion,for by 2 of Hex.7. If 1 deliver to you Cloth to keep, 

- and you keep it negligently, I ſhall have detinne or an Aﬀtion upon 
the caſe, at my pleaſure,and by 20 Hen.7.if a Baker contratt for Corn, 
and the party do not deliver it at the day, the party may have'Debr 

or an Aion of the caſe. Tanfie/d ] There was a caſe jn this Court, 
30 Ez. for the finding and Converſion of a horſe. But here was 
no requeſt made by the Plaintif to deliver the horſe ; For which 
Judgement was given againſt the Plaintif. Cria ] This is not like 


our caſe, for the requeſt and deniall makes all the wrong in this caſe. 


& Adjornatur. 


80, 


Iſeman brought a Writ of Error againſt Ba/dwin , upon a 
Judgement given in Treſpaſs in the Common place apon 

| a ſpeciall Verdi&, which was, that Baldwin was ſeiſed of 24. 
Acres of Land, and made his Will, and by the fame deviſcd his ſaid 


Land 


If Yo OH RE YH oe OE ON PO Ts PE SI CO ITICS 


Land to Hemry his youngeſt Sonne when he ſhould accompliſh the 
age of 24 years, upon Condition, that he ſhould pay 20. 1. ro the 
Daughter of the Deviſor; And if he ſhall happen to dye before his 
age of 24 years, then he willed that Richard his cldeft Sonne ſhall 
have the ſame 97 Condition, that he ſhould pay to the ſaid 
Daughter 20. 1. And he willed further by the ſaid Will, that it both 
his Sonnes failed of payment of the ſaid 20. 1. to his Daughter , that 
the ſaid Land ſhould remain to his Daughter. And after this Devi- 
for died, and Henry his youuger Sonentred after the age of 24 years, 
and did not pay the faid 20. ]. to the Daughter , and Richard the el- 
deft Son did enter upon him ; and whether his entry were lawfull 
or not was the queſtion. Cook, Attorney ſaid, it was a meer Limita- 
tion, and no Condition, and by conſequence the entry of the eldeft 
Sonne is notlawtull, and to prove that he cited a Caſe which he 
ſaid was in Juſtice Dall;ſonz reports 9 Eliz. where a man deviſed 
Land to his youngeſt Son, upon Condition of payment of a certain 
ſum of money to his Daughter, as our caſe is,. The 'Remainder over 
to another of h1s youngeſt Sonns, and the firſt Deviſee entred , and 
did not pay the money 3 and he in Remainder took adyantage of 
that, and ſo in our caſe, by the Deviſe Richerd is to have nothing, 
it Hemy the youngeſt Son did not dic before 24 yearecs, and the intenc 
of the Deviſor appears that his Daughter ſhall have the Land for 
on payment of the money; And therefore if ' the Heir enter for 
the Coiddow broken he deſtroics the whole intent of the Deviſor; 
And therefore the entry of the eldeſt Son is not lawfull. Gedfery ] 1 
think it is a meer Condition, for ſo are the words. And then whe n 
the word ſubſequent, limit a Remainder to the Daughter for default 
of payment, that is not good , and he defiycd the caſe cited out of 
Juſtice Dalliſew, for he ſaid he was dead long before: Ax. 9 Eli. 
Gawdy | [take the caſe of 29 Hez. 8. 33. to be a Limitation,and no 
Condition, for there a man deviſed to the Prior: and Covent of St. 
Bartholomewes,Ita quod reddant decano & capitulo ſautti Pauli 16, 1. per 
An. And if they failed of paiment, that their eſtate ſhould ceaſe, and 
that the Land ſhould Remain-to the ſaid Dean and Chaptergand their 
Succeſſors. And it ſeemeth there, that the Dean and Chapter for 
on payment ſhall not enter; But I think the contrary , and I think 


in this caſe it is a Limitation and no Condition. Fenner | It I make ; 

a Leaſe for life upon Condition,with Remainder over, may my Heir dow 
enter for the Condition broken ? Godfry ] Yes Sir. Fenner | Nay tru- may be —- 
ly, for then he ſhall defear the Remainder, which is well limited by one deed. 


by me bzfore, the which I may not do, and this is the ceafon ; IF 1 

make a Leaſe for life upon Condition, and after grant the Reverſion 

over, that before the _ the Condition was gone, for that, if | re- 

enter I ſhall defeat my own grant.Gawdy ] Per 29. Af. It a man deviſe 
| ( 


X) | ta 


A ſſumpſt 
wr refta- 


$07, 


Prohibition 
for a Par- 


ſons leaſe. 
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to one upon Condition;that if he ſhall be a Chapltn,to remain over to 
a Corporation, and the Tenant was made Chaplin,by which the Heir 
wig! 3 and an Afliſe was adjudged maintainable againſt him, for his 


cntry was not lawfull. Clizch | The intent of the Deviſer appears, 

that for default ef payment , the Daughter ſhall havethe Land, and 

therefore the Sonne ſhall not enter. And #/#c:c445 caſe in this Court, 

was, that a man ſciſed of a Copyhold in the nature}of Burrough 

Engliſh, ſurrendred that to the uſe of his Will, and by his Will de- 

viſed theLand to his eldeft Sonne, upon Condition that he ſhould 
pay to the youngeſt Sonne x. 1. And after for »o# payment the young- 
eſt Sonne entred, and his entry was adjudged lawtull. Gawdy ] Wee 
three are agreed, that it is a Limitation and no Condition, by which 
the firſt Judgement was reverſed. ; 


— 


81, fie 

| Bile of ' Lincolus Tnne jfbrought an. 4ſumpft againſt Widow Hide 

as Executrix of her Husband, and declared, that the Teſtator in 
Conſideration thatf the Plaintif had leaſed-to him certain Copy- 
hold-Jand, he afſumed to pay to him-10c. 1. And the Defendant: de- 
murced in Law, for thae the A@ion is notmaintainable againſt 
any Exccutor upon an Aſſumption ofthe Teſtater. Pophans ] For the 
Contrariety of opinion in this Caſe berween the Judges of che Com - 
mon-place and us, we will make itan Exchequer-Chamber cafe, and 
ſatry the Law. 


| p 82. 
Ne Jackson prayed a Prohibition,and ſhewed for his Cauſe,tha 
he Parſon fucd him in the ſpirituall Court for tithes, And howt 
the:Statute of 13 El. cap. 20.0c.That if any Parſon make a Leaſe for 
years of his Parſonage, and abſent himfelf by the ſpace of $0 daies, 
that the Leaſe ſhall be void, And the Parſon ſhall forfeit the profits 
of his benefice for a year, and the Statute of 14 Eliz.- cap. 11. &c. 
Thas all bonds and Covenants for ſuffering or permiting 
any Parſon to enjoy any Benefice, or to take any Benefice, or 
to take the profits and fruits thereof ſhall be adjudged of ſuch force 
and Validizy, as Leaſes made by the ſame perſons of benefices and not 
- otherwiſe, and after the Statute of 18 E/rz. cap. 11, &c. appoints, 
that the Ordinary after complaint made, and pi 
any ſuch incumbent, whdreby he ought or ſhall loſe one years pr 


of his Benefice, ſhall grant Sequeftration to one of the inhabitants of * 


the fame Pariſh, as he ſhall think meet; And upon default thercinby 


entence given againſ. 


the Ordinary, that it may and . ſhall be lawfyll to every Pariſnoner - 
| where” 


(155) 

where the 'Bgnefice 15,. to retein, and keep his or their tithes , 'and 
likewiſe for the Church-wardens to enter andtake the profits of the 
Glebe lands, and other Rents and duties of every ſuch Benelice, to be 
rmployed tothe uſe of the poor, and he ſhewed how that the Par- 
ſonmade a Covenant and a Bond, thit he would permit Z. S. 
to take the profits of his Benefice fora year, And whether this 
were ſuchia iLcaſe, for which the. Parſon ought te foricitthe pro- 
fits, #t ſuper, ke prayed the opinion of the Court, and it ſeemed to 
them it is not; the reaſon ſeemeth tobe, becauſe he doth not aver 
him to be abſent above 80 daies in the ſame year. | 


———_— 


} 


| 83 TR: F-1t-1 
Er Popham |] If a man find my horſe, and after ride him, and then 
Pattirers the horſe unto me, and I bring an A&ion of T rover for 


C gnverſion. 


the Converſion, It is no plea that you have delivered the horſe 7,.. C206 


to me before the Aion brought , for you ought to anſwer to the - 


Converſion, | 


AY _— 


04. | 
Heſſen brought an «ſampſi: againſt D. K. and declared that 


C—REERENSTT 


Abatement 


where 7. S. was indebted to him in 641. The Defendant in con- of debr. 


ſideration that. the Plaintif would abate 1ol. parcell of the ſaid 
Debt,and alſo would give day to the ſaid /. S.untill Michaelmas then 
next following for payment of the ſaid F l. reſidue, That the next 
day after ſhe the ſaid Defendant woul | ts bound to the now 
Party for the payment of the ſaid 5 4-l.-at the ſaid Feaft of St. Afichael, 
and the Plaintiff ;»fa{o faith, that he hath abated 10.1. parcell of the 
faid 64.1. and yet the Defendant did not become bounden for the 
payment of the ſaid 54. 1. reſidue, per quod attio accrevir, The De- 
tendant pleaded in Barre, That aftcr the ſaid day given, and before 
Michaelmas, ſcil. {tali dic, the Planitiff entred a plaint in Londoz, 


for the Debt aforeſaid of 64. 1. and then cauſed the faid 7.S. to be Aarref before 
arreſted,and demanded judgements attio. Tanfield ] The Declarati- the day given 
on is ſufficient, for you have delared,; that you have abated for pxyment. 


part of the debt, but you have not ſhewed how that was defaulked,; 
and therefore not good, for we may take ifſue upon that-it we will; 
and ifa;man be bound in an Obligation, to diſcharge me of certaine 
rent, it is no plea for him to ſay, that he hath me diſcharged, withour 
ſhewing how; for that, that I may take ifſue upon that. Alſo to the 
ſecond matter, the Plaintiff ought not onely to give day of payment, 
but alſo to forbeare to moleſt 7. 5. untill the day be come. Cook to 

| (R 2) the 
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che contrary, And as tothe firſt poiut it ſeemeth, that the diſcharge 
ought to be upon the entring into bond ; for, if a:man make a Con- 

fag trad for 10. ]. and after enter into bond for 5 1. parcell of that, 

yy all the Contra is gone, as appeat's per 3» H. 4. And as to the ſecond 
point, I think the promiſe is broken by the Defendant, for that he 
did not enter into Bond: the next” day after the. aſſumption made. 
Gawadie | I doubt whether the Declaration be good or not; for, it 
ſeems to me that the Plaintiff ought to ſhew how he hath defaulked 
the 10.1. part of the 6,.1. for, it may not be intended a defaulking 
in Law, but of a defaulking indeed, and for that it is not like the 
caſe cited in 3. H. 4. But the Plaintiff ought to doe an Aﬀ him- 
ſel'c, And 17. El;z. A man was bound to allow, ratifie, and confirm a 
term for yeers, And itis no Plea to ſay that he hath that confirmed, 
But be ought to fhew how, becauſe every Confirmation muſt be by 
Decd ; but it the Deelaration were gecd, then perchance the Barre 
would not be gocd : And howbeit that Mr. Attorney hath ſaid, 
that there is a breach for not entring into Bond, yer the Plaintiff 
Fiery diſcharge MAY Bt ſue, if he have not performed his promiſe. Fenzer | It will 
to be by wri- be hard to make the Declaration good; for, when one promiſeth 
ting. to defaulk his debt, this ſhall be intendeda lawfull diſcharge, which 
cannot be otherwiſe than by writing, and'per 20. E. 3. Accompr. 
For th? intent Tfa mairbe bound to acknowledge a Statute; and he doth acknow- 
muſt alſo le ledge the ſame, but yet keeps the ſame in : his *-own hands , 
performed. this is no performance. And as to the ſecond point, when: one 
promiſeth, in conſideration of- one thing to doe another”, there 
ought to be performance of the firſt, as if a man; be bound” to 
Diſturbance of make a new Pale, as9g. Faw. 4. 20. & 15. Edw. 4. 2. 3.is, baving 
the conſiderati- ghe od pale for his labour ,- there if the oJd'pale be taken from 
a him, he is not bound to make the new pale. Popham7 I am of. the 
ſame opinion. 


0 — 


2 B=.. 
Aﬀſumpfit in | Bs Tom brought an ACtionupor the caſe againſt Adams; and de- 
conſiderat i- 'clared that whereas 7. S; was indebted to the ſaid Adams in 
on that a 60.1. forwhich the ſaid Adams arrefted the ſaid 1:S. and the ſaid 
wanwill Dixon was b i' for the ſaid [.$.in the ſaid ſuit, and the faid Alam ri- 
volamarily covercd inthe ſaid!ſuit, and after ſued forth a Scire facias againſt the 
do that aff faid Dixox being bail,wherupon the ſaid Adams,in confideration that 
mhichother=the ſaid,D:xou would pay him the 60. ]. the ſaid Adaws afſumed: to 
wiſe he afligne over unto him the ſaid firft Obligation, in which the ſaid 
ſhould bateJ.S. was bound unto hin, and upon which the firſt: aftiorr was 
been com- brought, and the judgement thereupon had, and the Plainriff d:xit in 
pelled to doe.-fafto that he has paid the 60.1. to the Detendant, Sed | rediftns defend. 


promiſſionens, 


(157) 


 promiſſionem & aſſumptionem ſnas minime carans, hath not afſigned o- 
ver tothe Plantiff che ſaid Obligation and mma er qued att, 
accrevit, and Judgement was given for the.Plaintiff, for the conſide- 
ration was holden good. 


_—_— 


| 36, | 
Of brought an Eietione firme againſt Thomas Ardwick,and the 
caſe was ſuch, that one Norwood was ſcilcd in fee, and leaſed 
to one Nicholas Ardwick, and his Afſignes for his own life, and for 
the lives of Thomas, Andrew, and Fohn Ardwick,. and after Norwood 
the Leflor leaſed the Reverfton to Roſſethe now Plaintif for 21 years, 


and after Nicholas Ardwick' made a leaſe of the ſame land to Thomas 


Ardwick to hold at will,and dyed; and ifthe cRtate of Tho.was deter- 
mined by the death 'of Nich.was the queſtion. Johwſon) There are two 
oints inthe caſe ;the firſt, if by this word Aſſignee an Occupant ſhall 
"have the land, andI think he ſhall not - And the ſecond point is 
whena leaſe is made to one, and his Aſſignees, for his own life, and 
. the lives of two others, if now his own life confound the other two 
lives, for that that ic is greater to the Leſſee than the other two lives, 
and he faid the Leſſee hath no eftate but for his own life, and when 
he dycd the ftate is determined ; and to prove that he cited the o- 
pinion of Krightley in 28 Her. 8. 10. Where: he faith if a leaſe be 
made 'to one prr auter v5, without impeachment of Waſt, the re- 
mainder to him for his own life, that now he is puniſhable of WaR,, 
for that, that when the remainder is limited unto him for his own 
' Iife, this drowneth the eſtate prr avter vie, which was in him before. 
| And by 3 Edw.'3. If a leaſe be made to two fortheir lives without 


Limitation. 


Waſf againſt the 


ſurviving 


impeachment ot Waſt, and cne of them-purchaſe the Fee fimple,and Foyntenant: 
d 


dye, now his heir fhall have Waſt againſt the Survivor. - An 
I: have hcard that this was the caſe of the Lord Abargeveney for a 
houſe in Warwick lane. Cook. e contra And the caſe is no more but 


that a leaſe is made to one anthis Afſignes-for his own life, and for þ,,,,;nd:r Jor 
the 1:ves oftwoothers; and Ithink*that all may ftandtogether ; for years to thete- - 
a man may have an<ſtate fqr his own life, the remainder for yeares, non for life. 


and both may ſtand together in him ſim! & ſemel; for that, that al- 
beit that the Leſſee nay not have that during his own life, yet he 
may diſpoſe ef that, and by that means ſhall have the benefit, and ſo 
in this caſe, and allſo- an eſtate pry awter..vie (hall be in eſe inthe 
Leſſee for the bentfic of the Occupant, and the inconvenientics ſhall 
þ- exceeding +many inthis caſe, if the<ſtare doth-not endure for all 
their lifes, for the Statute of 32 H. 8. inableth Tenant in cayl tomake 
leaſes for 3 lives or 21 years, and uſually Tenants in tay] make fuch 


-leaſes as theſe be, and forthat the generality of the caſe ought: great= ; 
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ly tobe regarded; and there was a caſe adjudged in the Common 
place between Chambers and Geſtock,, where a leaſe was made to two 
tor their lives, and the life of a ſtranger, and one of the Lefſees 
dycd, and the Survivor granted the Jand for his life, and the life of 
the ſtranger, and it was no forfeitare; and allſo it was Bzrdels caſe 
Burdels caſe. 557 the Commion-place; 132 "Eliz. where a leaſe was ro him for 
his owa life, and the lives of two others, and a good lcaſe for all 
Occupant, their lives: And for the point of the Occupant there is no queſtion 
| | but that the ſtate of him that firſt enters is better than the ſtate of 
him that enters under the ftate of the Leſſor. Gaway 7} The caſes put 
| by Mr. Johnſon are not like to the caſe in queſtion, and I will agree 
The greater e- them ; for herc the greater eſtate precedeth the lefſer ; I hold 
: nip tag that a leaſe made to one for hislite, the remainder to him for ano- 
| may 7 3h y thers lifc, is good, for he may it grant over; and ſo I think in this 
caſe, that ſolong as any of the lives remain living , that the eftate 
remains. Ferrer ] I am of the ſame opinion , for Ithink that the 
Kate pur awter vices Is inthe party to diſpole at his pleaſure ; ſo Judg- 

? ment was given for the Defendant. 


b Chimbers a- 


gainſt Goſtocks 


_— 


TE 07. 
eArding brought an Ation of Trover of goods againſt Sher- 
| 7 both 4 tad of a Trover at D. in f Cw of Hmurt. 
The Defendant pleaded that he bought the. goods of one 7. S. at 
Roiftong in the County of Hertford in open Market, and demanded 
Judgement ; The Plaintif replied that the Defendant bought the 
(ame goods of the ſaid I. S.at D. aforeſaid inthe County of Hxr- 
jw $19gtox by fraud and Govin, And after bought: them again at Ro:ſtox 
b as the Defendant ſuppoſeth; the Defendant rejoines, that he bought 
the ſame goods boys fide at Rorfor, Abſq; hoc that he bought chem by 
fraud,” 4pwd D, in Com. Hunt. Glayvile pleaded in arreſt of Judge- 
mens, thatthe Viſne ought to beof both Counties. Gawady ſeemeth to 
agree, but for that that Clinch and Fenner heldjſtrongly that the Viſne 
wastwcll awarded.in one of the . Counties, therefore Gawdy gave 


at Roitox ſhall not come in queſtion 


0 =_ | 
| Ayto» being High-Sherif, brought Debt upon an Obligation 
it barms- Pin his under-Sherif ; and > ay Condirich was to ko 

* all Covenants ina pair of Indentures conteined, and one Covenant 
was , that the under-fherif ſhall keepall the Priſoners committed to 
him, untill they be delivered by the Law, andallſo to fave Mr. Pay- 


ton 


Judgemenc for the Plaintif, for by this ſpeciall Travcric the buying 


tl 


Jn. 
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to» harmleſs of all eſcapes made by the ſaid Priſoners, And. the De- 
fendant pleaded performance of all Covenants. Godfry 7] The Plea is 
not good, for one part is inthe Afﬀirmative,and the other in the Ne- 
gative. By which the Defendant ought to plead , that the Plaintif nor 
fit damnficatus, and ſo was the opinion of the Gourt ; by which 
day was given to the Defendant to amend his plea. 


——_—_—_— 
—} 


39. __ 


g | 
| A Man brought an Aion of Treſpaſs, for entring into au houſe, 
and breaking of his cloſe in Dale; The Deſendaut faid, that the Variance 
faid houſe and cloſe in which the Treſpaſs is ſuppoſed to be done, between the 
conteins twenty Acres,and is,& at the time of the I reſpaſs ſuppoſed, declaration 
was bis Freehold. And the Plaintif replyed, quod locus & clanſa and the new 
in 1quo ſupponitur iranſgrefſe » ef unun me ſmagrons » and makes af/ignment, 
him aTitle to it. To which the Defendant pleaded wo Cul. And it or the title 
was ſound for the Plaintif, and for that thatthe Plaintifby his Re- of the Plain- 
-Plication made to him Title but to a meſſuage, and doth not main- ;f. 
tain his Declaration which was for the meſſuage and the cloſe ; 
therefore it was awarded quod gquerens nihil capiat per Billam, ſed que- 
re, if this do not amonut to a diſcontiuuance of the cloſe onely, 
and ſo helped by the Verdict. 


— 


"Js 

FR" Allen brought a Writ of Debt againſt liam Abraham, 
upon an Obligation bearing date in Oftober. The Condition, Coy; y. 

was, that whereas the ſayd Thomas Alen, at the requeſt ofthe above þ,,,.4 for an 
bounden /1iam Abraham, ftandeth bound together with the fayd 04/;; aricy - 
Willianz unto one F. S. in an Obligation for the true paymentof 11. 1. all dy fore © 
the 15. day of May(the which ay was before the date of the ſayd feited, © 
Obligation whereof the Aion is brought ) if the ſaid #7. A. doſave 
and keep harmleſs the ſayd T; A. of and from the ſaid Obligation, 
that then , &c. The Defendant pleaded payment ſecnndum forman & 
effeftum conditiousspraditie , and upon this Plea the Plaintifdemurs- - 
red in Law, and Judgement given for the Plaintif, for the Defendant - 
ought to plead non damniſicatiee. 


- - 
4 4 P 2 at ——_— 
—_— 


91. 
T #ntley brought a Writ of Accompt again Griffith, and the caſe Accomnyr. 
was, that one deviſcd a certain ſum of money to a Feme covert, Baron & Feme 
And the Husband and Wife made a Letter of Attorney to the Defen- |, ; 
dantto receive the ſame money of the Executor, who did reccive it | 
AC= 
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(160) 
accordingly to the uſe of the woman, And the Husband apd Wife 
both dye, and the Adminiſtrator of the Womans Husband brings 
this Action. Tanfeild argued that the Aion Isnot maintainable, 
for when the Legacy wasdeviſcd tothe woman, the Husband and 
Wife ought to joyn in the Aion, and if the Wite dye, th: Husband 
hath no remedy. And when the Husband andthe Wife make a Let- 
ter of Attorney to receive the money, this principally is to be fayd 
"the a& of the woman, and the KHutband joyneth - with her butfor 
conformity, and for that it appears in 19 Eliz. 354. it Baron and 
Feme levy a Fine of the Wives land, and the Wife anely declares the 
uſe of the Fine, it is good; and by 16 Ed. 4.8. If aman bea Recci- 
ver to a woman folc, which afterwards takes a Husband, and he and 
his Wife aſſign Auditors to the Receiver, they both ſhall joyn in an 
Action. of Debt for the Arrerages. Altar e contra, and ſayd that the 
concourle of all our Books arc, that when money is delivered to de- 

Letter of At- liver over to anotbcr, that other ſhall have an Attion of Accomp, 

rorney by the aJ]beir that before that time he had not any property; And 6 Fa. z. 

Debt due to g 1» that proveth. Gaway ] Itſeems to methe Attion' is well broaght, 

Feme ſole, for the matter whereupon you ſtand is the Letter of Attorney, and 

For by the en- I ſay if the Husband ſole bad made the Letter of Atrdrney , it had 

rermartage the been well cnough ; and when the money is received to theuſe of the 

duty became the Husband and the Wife, now by that the Husband hath intereſt, Pop- 

—— if he ham |Iam of theſame opinion ; for if Debt be due to a woman 

_ life of * ſole upon an Obligation , and after ſhe take en Husband , and the 

the wife, which Husband ſole makes a Letter of Attorney to f. S. to receive that, 

he did by the and F. S. receives the ſame, now the Husband ſole ſhall have an ac- 
receipt of his compre againſt F.S. Fexner accord. fo Judgement was given for the 

BaY'y. Plaint#f, | f 


——___ 
= 
» 


| 92. 
Verdift in 4 He Lady Greſham brought a Scire facias upon a Recogniſance a- 

Scire fac. gainſt William Manas terr. Tenant. The Detendant pleaded in 
#por Recog- abatement of the Writ, that one Bedrngfi-!d was ſciled in Fee of three 
niſance. Acres of land not named, Judgement, /# execxt. &c. And the iffuc 
was if the aforeſaid three Acres of Jand were the land of the afore- 

ſaid Bedingfeild or not, and the Jury found that B. and F. S. were 

E—_ ofthe ſaid three Acres, and whether this Verdi@ hath 

Whether Foyn - found for the Plaintif or Defendant was the queſtion, Gawdy| I think 
tenancy ſhal be it may never be ſaid the Land of Bedngfie/d onelyJAnd to prove that 

ſayd a Seifin. he vouched 28 He. 8. Dyer 32..in debt for Rent, the Plaintif decla- 
red ofa demile of 26 Acres rendring the ſaid Rent ; The Defendant 

pleaded that the Plaintif demiſed to him 26 Acres,and 4 Acres more, 

without that that he demiſed the twenty Acres on:ly, And the Jury 

| | found 
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found that he Leaſed but-22 Acres, and there that was good , for the 
Detendant hath confefſed a demiſe of 26 Acres , and thenthe Ver. 
di ſhould have been, that the 4 Acres #ltrs were not demilſed; and 
allſo he ſaid, when two men made a Feoffment;the Feoffec ſhall be in 
by both, the which isa ſtrong proof, that the one ſole is not ſ[eiſed. 
Fenner |] According to the matter in queſtion, I thick it is found for 
the Plaintif, for the pretence of the Defendant'is , ro have a compa- 
nion, againſt whom the Scire facias ſhall be as well brought as a- 
Yainſt himſelf. And in 46. Edw. 3. That in caſu.-proviſo, if ifſue be 
raken upon an Alicuation inFec, and the Jury find an Aliena- Forfeiture by 
tion pro Termino vite, this is a Verdi& good enough, and the Plain- 4licnation. 
tif ſhall recover, for the Alicnation to the Defendants Inheritance 
is the queſtion. And whether itbe in Fee or forlife, ic is but form, 
and ſo in this cafe. Popham] by pleading of the cruth the Defendant 
might hayebcen holpen, but nor as he hath pleaded here ; as if one 
plead his Freehold, and another ſay his Freehold abſq, hos that it _ -- 
is the Freehold of the Plaintif, and upon that, they are ar 
iffue, And the Verdi&' finds that the Plaintif and Defendant are 
Tenants in Common, Now this Verdi& is found for the Plaintit ; 
for he that makes the firſt lie ſhall be triced, and this was the Defen- 
dant. Fenner JIn thiscaſe, one Tenant may not have an Ation a« 
gainſt an other, and it was agreed in this caſe, if there are two Join- j,;,..,.., L 
tenants, and the one make a Statute, and after joines with his com- make ; ſta- 
anjon in a Feoffment of that Land, now the moity ofthe Land may tute, 
e extended upon this Statute. Godfry |] When it appears unto the 
Court, that there is another againſt whom the extent ſhall be, then 
the Plaintifhis Writ ſhall abate. Gawdy ] No truly,for by 4.4 Edw.3. if 
a Writ of Dower be brought againſt the iſſue in tail which is remit- 
cd, and the Defendant plead we unques ſeifs. que ..Dowey, and the Ver- 
did find theremitter, yet the Plaintif fhall have the Judgement, for 
the Tenant if he will have advantage of that ought to plead it. 


[COINS 
—_—__ — C_ | —— 
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He Parſou of Raweſcy igcd in the ſpirituall Court for Tithes of © rohibitien 
Aſp,and a Prohibition was awarded. And Fenner faid that it /” |þe ; 
was a Judged before that time that Aſp ſhould not pay Tithes , 
andalſo it-was agrecd ifa man cut trees tor Hous boot, Hedgeboor, Ns Tithes for 
Ploughboat,Cartboot,and Fireboot, Tithes ſhall notbe paid ofthem. housboors* ge. 


or other uſuall 
| 94. 
Nt per Fenner Juſtice, that an Ation of accompt ſhall be main- - 
| VN eeinable againſt a ſervant but not againſt an Apprentice.  ACCONM. 
(Y) Home 


(163) 


9 5e x | 
Depravation He» was inditcd for that he had ſpoken againſt the book of 


nper Cemmon prayer. Yelverroy | The IndiAment as it appears is ta- 
endittment. ken before the Lord Anderſon and Baron Gent, yh of the 
Gaol delivery, and hath not (ſhewed- that they arc Juſtices of Oyer 
and Terminer,zec de Aſſize,agthe Statute appointeth, and for that 
it is void, Alſo the Indiftment 1s qned recuſavit uti communi precati- 
one et Adminiſtrare ſacramenta, and doth not ſay appointed by the 


book of common prayer, alſo the Defendant was wiſe indicted, - 


and upon the ſecond Indiftment the Judgement was given defore 
the ſaid Juſtices,that he ſhould be deprived of kis b:nefice, and this is 
a Spirituall a&, the which the Temporall Judges have not to deal 


withall. Femmer ]I doubt whether they may give Judgment of de< 
privation, albeit the Statute ſay that the Offendor ſhall be depri- - 


ved ipſo fato,no more than the Statute of 5. Ed. 6. which faith that 
for the ſtriking in the Church the Offender ſhall be -excommuni- 
cated ipſo fafto. Alſo it doth not appear whether the Defendant be 
Curate of the pariſh wherc he refuſed to ſay divine ſervice or not, 
and ifhe be not, then his refuſall is not puniſhable by the Statute. 


- 96.. Ry : | 
ir. Ook Attorney generall demanded this queſtion ofthe Court 
DiJeifim. Ci there be Difſeiſor and Diſſeiſee, and during the Diſfſeitin the 
Diffſeiſee when he hath nothing but a right, levies a fine to a ſtranger; 
It by this fine the right of the Difſeiſee be gone , and if the Difſei- 
ſor ſhall take adyantage of that. Pophars and Gawd) | Nay truly. - 


97. 
oY Ro _— brought an ejeftione firme againſt Prince, and upon the 
Qualificati- ſpeciall Verdi& Mr. Franncis Moor arguing for the Plaintif 
on and non . did obſerve three points in the caſe, The firſt was, whena Chaplin 


reſidence, which is beneficed aboye the value of $1. is admitted and inftituted - 
x point, into another beneficc,and before induRion gets a qualification, and * 


after is indufted, If now the beneiice which hehad firſt, be void, for 
that,that the qualification comes between the Admiſſion and the in- 
daQtion. The ſecond point is, when the diſpenſation is entred in 


>poim+ © the Chancery in a paper book, and notenrolled in parchment, If 


this be a ſufficient enrollment, for that that the ufuall manner of in- 
rollments is in parchment. And the third point-was, when a Parſon 
3 point eajud- 3s inhibired by the Arch-Biſhop that he ſhall not intermeddle with 
Sea, the benefice, by meanes whereof the Parſon is abſent by the ſpace of 


Ixxx 
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Izxxx daies, If ſuch abſence ſhall make a leaſe made by the Parſon 

yoid. And asto the Jaſt point all the Jadges agreed, that ſuch abſence 

doth not make the leaſe void: For it muſt be a voluntary abſence, 

for ſuch an abſence the Statute doth intend, and this obſenct is by 

reaſon ofan inhibition. And the caſe was argued for the other hide 

by Mr.Creokyburt I could not hear him, and the next Term it was ar- 

gued again by Mr. Tayfield for the Plaintif, and he ſaid that the prin- 

cipall point of the caſe is whether the firſt benefice be void,infomuch 

that the incumbent hath gotten a qualification before induftion 

into the ſecond benefice And I think the firſt is void, for the intent 

of the Statute was that the cure might be we 1l ſerved, and that poor 

people might be well relieved, And as no man may ſerve two ma- 

ſters, ſo no.man may ſerve two cures, and beforc indution the 

Church is fall, and the Parſon hath Czram Animarum, and is reftor parſon befire 
Egclefe before induQtion; and if atgift be madeto ſuch a Parſon be- indu#ion. 
fore induCtion it is good ; and ſo if he alicn by conſent of 

the Patron and Ordinary it is good. And if the grantee of thenext ,,,c,,;,,.. 
Preſentation preſent a Clerk that is admitted and inſtituted, and c<,;e4 before ine 
dyes before indution, yet the graunt of the grantee is executed, du#ion. 
and he ſhall not preſent again. And ſo it was adjudged in Colfills _  , cal 
caſe Me io. & 17.:Eliz. Ret. 4. And the wordes of the Statute of 22.4, of the 
H. 8.cap. 13. arc,that every Dutcheſs, Marqueſs, Counteſs, and Baro- preſentee before 
neſs, being Widowes, may havetwo Chaplins, whereof every one inda7ione 

of them may purchaſe licence or diſpenſation to receive have and 2 9" 
keep two'benefices, with care of Souls, And before induftion he re- 

cipit, habit & cuſtodivit ewo bencfices,and then he was not qualli- 

fied,So the firſt was void; and as to the point ofthe enrollment it is 

clear, there ought to be a parchment roll, for that was the meaning 

| ofthe law, and not to makean entry in the paper book. Lawton con- 

#3r4,for all the body of the a of 22. H. $. extendeth ro the poſſeſſion 

of the benefice,and the Proviſoe ought to be conſtrued acccording 

to the body of the a&t,and before indu&ion he doth not offend the 

law, azd therefore the diſpenfation which comes before the indu- 

&ion comes in good time, for ifthe Kings Tenant make a Feoffment, 

and Letter of Attorney to make Livery and ſcizin, this is no offence, 7 ;..,., 
for if he after purchaſe a Licence of Altenation, and then Livery and alienation- 
ſeifin is made, this Licence is good. Gawdy] Before induftion the. 

firſt Benefice is not void. And you ſhall find 2 8. 3 Mar. 130. that 

ifſue was taken upon the induQion ;but a Common perſon may not 

change his preſentment afrer admiſſion and before indution, and p%n:r1y «- 
Plenarty' is a good plea againſt a Common perſon in ſuch a caſe; But gainft a com» 
yet before induQRiong he is not a fall Parſon to all mtents, for a grant Mn perſon. | 
of an Annuity before induction is nov good,Com.526.for the induQ&i- 

on makes it notorious that he is Parſon ; then when he after his ad- 

CES) mitka ' 
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| 95. 
Depravation He= was indicted for that he had ſpoken againſt the book of 
apor Cemmon prayer. Yelverton | The IndiQment as it appears is ta- 
exaittment. ken before the Lord Anderſon» and Baron Gent, _ of the 
Gaol delivery, and hath not (hewed- that they are Juſtices of Oyer 
and Termincr,»ec de Aſſize,agthe Statute appointeth, and for that 
it is void, Alſo the Indiftment is qned recuſavit uti communi precati- 
one et Adminiſtrare ſacramenta, and doth not ſay appointed by the 
book of common prayer, alſo the Defendant was twiſc indi&ed, 
and upon the ſecond Inditment the Judgement was given before 
the ſaid Juſticcs,that he ſhould be deprived ofhis b-nefice, and this is 
a Spirituall a&, the which the Temporall Judges have not to deal 
withall. Fenner ]I doubt whether they may give Judgment of de< 


privation, albeit the Statute ſay that the Offendor ſhall be depri-- 


ved ipſo faFo,no more than the Statute of 5. Ed. 6. which faith that 
for the ſtriking in the Church the Offender ſhall be -excommuni- 
cated ipſo faito. Alſo it doth not appear whether the Defendant be 
Curate of the pariſh wherc he refuſed to ſay divine ſervice or not, 
and ifhe be not, then his refuſall is not puniſhable by the Statute. 


| 96.. 
AT. Ook Attorney generall demanded this queſtion ofthe Court, 
DiJcifm. Cie there be Dilleifor and Difſciſce, and rs the Difſeifin the 
Difſeiſee when he hath nothing but a right, levies a fine to a ſtranger; 
It by this fine the right of the Difſeiſce be gone , and if the Difſei- 
ſor ſhall take advantage of that, Pephar and Gawd) | Nay truly. - 


— _—_— 


- 
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| Y 
8 - Obins brought an ejetione firme againſt Prince, and upon the 
Qualficat!- R gccia! Verdi& Mr. Franncis Moor arguing for the Plaintif 
0n and nep . did obſerve three points in the caſe, The firſt was, when a Chaplin 
refidence, which is beneficed aboye the value of 8. is admitted and inftituted 


x point, into anotker beneficc,and before induRion gets a qualification, and * 


after is indated, If now the beneiice which hehad firſt, be void, for 
thatzthat the qualification comes betweenthe Admiſſion and the in- 
dation. The ſecond point is, when the diſpenſation is entred in 


>a points the Chancery in a paper book, and notenrolled in parchment, If 


this be a ſufficient enrollment, for that that the uſuall manner of in- 
rollments is in parchment. And the third point was, when a Parſon 
3 point edjud- js inhibited by the Arch-Biſhop that he ſhall not intermeddle with 
3g, the benefice, by meancs whereof the Parſon is abſent by the ſpace of 


Ixxx 
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k:xx daies, If ſuch abſence ſhall make a leaſe made by the Parſon 

void. Andasto the Jaſt point all the Jadges agreed, that ſuch abſence 

doth not make the leaſe void: For it muſt be a voluntary abſence, 

for ſuch an abſence the Statute doth intend, and this abſcncs is by 

reaſon ofan inhibition. And the caſe was argued for the other hde 

by Mr.Creokgbut I could not hear him, and the next Term it was ar- 

gued again by Mr.Taxfie/d for the Plaintif, and he ſaid that the prin- 

cipall point of the caſe is whether the firſt bencfice be void,inſomuch 

that the incumbent hath gotten a qualification before induttion 

into the ſecond benefice And I think the firſt is void, for the intent 

of the Statute was that the cure might be we ll ſerved, and that poor 

people might be well relieved, And as no man may ſerve two ma- 

ſters, ſo no man may ſerve two cures, and before indudtion the 

Church is full, and the Parſon hath Czram Animarum, and is reflor parſon before 

Egclefie before induftion; and if atgift be madeto ſuch a Parſon be- inda#ion. 

fore induftion it is good ; and ſo if he alicn by conſent of 

the Patron and Ordinary it is good. And if the grantee of che next ,,,c,,;,.. 

Preſentation preſent a Clerk that isadmitted and inſtituted, and cyteq before in- 

_ dyes before indugion, yet the graunt of the grantee is executed, du&ion. 
and he ſhall not preſent again. And ſo it was adjudged in Colflls _  , uy” 
caſe 2: to. & 17.'Eliz. Rot. 4. And the wordes of the Statute of 22.. 9,,,,F the 
H. 8.cap. 13. are,that every Dutcheſs, Marqueſs, Counteſs, and Baro- preſentee before 
neſs, being Widowes, may have two Chaplins, whereof every one indu7ione 

of them may purchaſe licence or diſpenſation to receive have and 2 Pom 

keep two benefices, with care of Souls, And before induftion he re- 

cipit, habait & cuſtodivit two benefices,and rhen he was not qualli- 

fied,So the firſt was void; and as to the point ofthe enrollment it is 

clear, there ought to be a parchment coll, for that was the meaning 

| ofthe law, and not to make an entry in the paper book. Lawton con- 

3ra,for all the body of the a of 22. H. 8. cxtendeth ro the poſſeſſion 

of the benefice,and the Proviſoe ought to be conſtrued acccording 

to the body of the at,and before induRtion he doth not offend the 

law, azd therefore the diſpenſation which comes before the indu- 

&ion comes in good time, for ifthe Kings Tenant make a Feoftment, 

and Letter of Attorney to make Livery and ſcizin, this is no offence, 7 ;ce,.e of 
for if he after purchaſe a Licence of Altenation, and then Livery and alienation. 

ſeifin is made, this Licence is good. Gawdy] Before induftion the. 

firſt Benefice is not void. And you ſhall find 2 & 3 ar. 130. that 

ifſue was taken upon the induQion ;but a Common perſon may not 

change his preſentment after admiſſion and before indution, and pncry a- 

Plenarty is a good plea againſt a Common perſon in ſuch a caſe; But gainft a com» 

yet before induRiong he is not a full Parſon to all intents, for a grant 1 perſon. | 

of an Annuity before induCtion is nov good,Com.526.for the indu@i- | 

on makes it notorious that he is Parſon ; then when he afrer his ad- 

CT 3) mia * 
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| | The Conmence- Miſſion gets a qualification, it ſeems to me that the qualification ſhall 


ment ofthe not help him : for the Commencement of the fault was before the 
Fat, qualification, and the Induftion after relates to the admiffion,and 
to prove that he cited 1 Far. gg. wherea man bought beaſts out of 
the Market, and gave 5. {.to have ele&ion to have the refuſall in the 
Market the next day, andin the Market he agreed to have the beaſts, 
and paid Toll , and holden clearly that this ſhall relate to the con- 
tra& out of the Market (ſo in this caſe ) Allſo here the words are , 
ſball take, receive, and have ( after qualification) two Benefices. 
And before the induction he takes the bencficcs, in this caſe,for.before 
Death or depar- the induftion, and at the time of admiſſion , the Ocdinary ſaid 'to 
ture after quz- him, Accipe caram tuam & mean. And ifa Parſon be once qualifi- 
"8 Lrfication and 4 andafier take a ſecond Benefice, and then his Maſter dies, yet his 


L __ _e qualification remaines, ſo is-it if he depart from the ſervice of his 
IF Maſter. Then for the ſecond point for the enrollment , it ſeemeth it 
i : is good, for that it hath been allwaies ſo uſed. For the Statute which 
"#4 ; ſaith, a man arraigned of Treaſon ſhall be tricd by people of like 


condition; yet if an Eſquirebe arraigned of Treaſon , he ſhall be 
tried by people of meaner condition, as appears by 1 ar.99, for 

4 that it hath been allwaies pnt in ure, and therefore ſhall be intended 
wb that it was the meaning of tne Law. Fexner Contra] For before in- 
bal | du&ion the Incumbent hath no intereſt in the Parſonage, and the Pa- 
riſhoners have no notice of him, and he may not ſerve the Cure be- 


vs. | fore InduCtion, and then if our Law do not repute him Parſon, then 


the Statutc doth not intend to make the firſt Benefice void , before 


4 " | that he is full Parſon in another Benefice., Allfo this word ( have 


in the Statute, is a word Poſſefſory, and ought to be full to allcn- 

tents. Pophams | I think the diſpenſation will not help , for by the 

Admiſſion as to the Cure of ſouls he is a full Parſon, and allſo ſuch a 

Parſon is a ſufficient Parſon as to the Patron, and to deveſt the inte- 

Nelaps forr Teft into the Parſon. Allſo heis a fall Parſon as to a ftranger, for 
want +/+ if 7 years incurr between the Admiſſion and infſticution before In- 
du&ion. du&ion, no Laps fball acrew ; But asto the matter of the poſſeſſion 
Wo taking of 4 fruits of the Benefice, he is not Parſon before Indu&tion. And if 
+ 64 of the Law no nct make the firſt Benefice void inſuch a cafe, then one 
bi Parſon may retain 20 Benefices together, for firſt he may be admitted 

{ into one,& before Induftion into that,admitted into another, &: /ic in 
infinitum, the which was never the meaning of the makers of the Law, 


lo FRE and if before the Statute of 27 Hey. $. a man had taken two Benefi- 


ces, that had not been good without a perinde valere in the ſpirituall 

Hunting Chap- Law, and the mcaning of the Law was, to help one that was a Chap- 

tas. tin' to Noble men, and nor ſuch which arc hamting Chaplins which 
bunt after Benefices. | 

Then to the {ecend matter, I think the enrollment is good, and 


but. 
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but anoffence_ in the Clerk which is finable , and not in the par- 
ty, 'for the party may not procurethe Clerk to make hls entry 
in an another courſe than the cuſtom is, And therefore no fault in the 
party. 

At another day in Mich. 39 & 40 Ez. this caſe was moveda- 
gain, and Cook, Attorney ſcemed that the diſpenſation which comes 
after Admifſlion and Inſtitation, and before Indu&ion,comes to late , 
and is not holpen by the Proviſo of the Statute of 2 3 He: 8. for the 
words of the Statute arc, ſhall have, retcin, and take a ſecond Bene- 
fice. And after admiſſion and inftitntion he may not take his Bene- 
fice, the which he had before , for he is Parſon to make a plenarty, 
and to many other purpoſes, before Indu&ion. . Gawdy ſeemed that 

the admiſſion and Inſtitution made him full Incumbent, as to the 
Patronand to the Parſon himſclf, Bur as to the poſſeſſion of the 
Church he is not full Parſon before Indudion, for 5 Elzz. in an ifſuc 
upon plenarty,it is there taken,that the Church is pleva & conſulta per 
«emiſlpnew & inftitutionem before InduQion. And if any other con- 
ftru&ion ſhall be made in this caſe, the Letter of the Law ſhall not 
be obſerved, viz. ſhall have, reccive, and keep, for he may not have 
a thing the which he had before. And it ſeemesto me, that neither 
by the intent nor by the Letter 'of the Statute it is holpen. Ferrer 
&contya] For 14 Eliz.fait adjudged upon an-ifſue,Frebexd. or not Pre- 
bend. that before Indution he was not Prebend. Burt the reaſon for 
which a Q#are impedit doth not lic after the Admiſſion and Inſtitu- 
tion after fix months, is for that, that againſt ervey Patron, the 


he will, may refuſe a Benefice, for a Parſon which is abſent, may be ;// 5: 
preſer:ted and admitted to a Bencfice; and if he may not refuſe it, ic : 

is very miſchicyous to him.. And the Preſentation is the Ad of the 4 p,z;, im 
Patron, and the Admiſſion is the Ae of the Qrdinary , But the In- may be preſen- 
dugion is the A& of the Parſon himſelf, for by that he is known to ted end admit- 
all his Pariſhoners, and his free conſent by that is teſtified to accept #4 

of the Benefice to which he was preſented, Gawdy If I grant to you 
prox.preſentationem,and the Incumbent die,and the grantee preſent one 

which after admiſſion and'Inſtitution dies before Indu&ion, whether 

is the grant exccated or .not , quaſi diceret quod ſit. Fenner ] I have 

asked the opinion of the Judges of our houſe , and they are of my 0- 

pinion. But I agree with my Brother Gawdy for his lat opinion, for 

after admiſſion and Inſtitution,the Chureh is full againſt himſelf bc- pjeayy apaink 
fore Indution. Gawdy Truly it is full againft all Common Perſons. bimſe!f before 
Clinch } Tbe Indu&tion is like to a livery of ſeifion, and therefore indu2ion, 
before the Induction, the Parſon is as a Feoffec is atter a Deed of 

Feoffment delivered unto him, and before livery and ſeifin_ he is but - 

Tenant at Will. Pophans | 6 wich my Brother Gawd) , for if the 
ſpirituall Law be well underſtood, it will make an end of this mat- 


C323) ter 


Preſentation is onely excepted, and before Induttion the Parſon if Refaſall befor 
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A ſenteneede- terand caſe. For by their Law, ita man take two Benefices, the one 
claratory upon © js yoid, ipſo fatto, without deprivation; Yet there oughr to be a ſen- 


Hh xence declaratory of the deprivation, to give notice to our Law, and 
ipſo Jatto, 


by the admiflion and inſtitution, the incumbent is a parſon to many 
$0 it ſeemeth purpoſes, but not te all profits, but as tothe exerciling of his Fun&i- 
upon anexecu- on he is Parſon, and hath Curam animarium, and if bythe admiſſion 
Fon. .. and inſtitution before indu&ion, the preſentee ſhall not be perfe& 
ppm one ky Parſon, great inconvenience will enſue, for put that a man grant 
before rl prox. preſentationem to one, and he preſent , and hispreſentec is ad- 
on, mitted and inſtituted, and then the preſentce obtaines of the Biſhop 
a ſequeſtration of the profits, and will never be indu&ed, in this caſe 

the grantor may loſc his patronage. And ifIbargain and ſell my 
land, and before enrollment of the deed I purchaſe a licence of the 
| Queengthis licence ſhall not avail, for he ought to have a pardon, 
\} | and ſo in this my gt 1 am not of the ſame opinion of my 
Li Lord chief Juſtice that if a man that hath a benefice take another 
benefice that that is void before deprivation by the ſpirituall law: 
For under corre&ion their law is otherwiſe; this caſe is now re- 
orted by Cook, and adjudged that the diſpenſation came to 
ate. ; 


66. 

Scire facias H2 Executor® of Hes brought a Scire facias againſt Felix Mar- 

ſhall, and the caſe was this, Foo the Teſtator commenced a ſuit 
in the Kings-bench againft one Fuller, And the ſaid Felix Marſhall 
became Bail for the ſaid Fzller in the ſaid ſuit, Scilicer, That ifthe. 
faid Fuller ſhould be condemned in that Attion, and did not either 
pay that condemnation, or yield his bodyto priſon, that then Felix 
Marſhall ſhould pay the condemnation for him, according to the or- 
dinary courſe of Bailes. But yet in pleading of this Recogniſance he 
ſaid further Es ff defecerit in ſolntione tunc vult & concedit quod pre- 


ſwy recogy. 
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IE dituns debituns levietur de terris et tenement is (ſuis. And Gawdy Juſtice 
M1 | faid he did not uſe any ſuch wordes when he took Bail. And aftcr 
tf this Bail taken,and b aw pay ny given inthe ſaid ſuir, the ſaid 
bs Hoe the Teftator relcaſed to the ſaid Marſhall all ations and de- 


6 mands,And after, Judgement was given for the ſaid Hoo the Teſta- 


Mat” tor, againſt Fuller, and thereupon the Teſtator brought a Scire facias 
x ths againſt A. as youn before, and M. pleaded the ſaid releaſe, and 
ii We hanging this Plca, Hoo the Teſtator dyed, and then the Executors 
ns Learning for brought another Scire facias againſt the ſaid M. And he pleaded this 
ht LN releaſes. releaſe again in barr. Gaway |] I doubt of the caſe,for 5 Ez. 2 17.the 
66:3 |  Covenantee releaſed all ations,ſfuits, quarrels, debts,cxecutions, and 


i creſpaſſes,and this was before any Covenant broken. And it is there 
by holden 
| 


( 16x) 
holden that it is no barr to an a&ion of Covenant after” 
wards brought upon a Covenant after broken, And per. 4. Ed. 440. 


}fa Granrec of an Annuity releaſe all a&ions tothe Grantor before 
the day of payment;this will diſcharge the arrearages before accrued, ; 
but not thoſe payments after. And by Read and Bullecks Caſe a releaſc —_ 4zainfl 


is not available to any other right or ation, than ſuch as a man hath 
at the time of the releaſe, for ic is againſt the nature ofa releaſe to 
take effe& n tempore fnturo, and in the caſe in queſtion there was no 
ation nor demand before judgement given againſt F#ller. And I 
doubt of the caſe cited in 27 H. 6.9. where an Obligation is delive- 
redas aneſcrowl, and the Obligee releaſe tothe Obligorall a&ti- 


ther this releaſe do thar diſcharge or not,it ſhall not by P. 5. H. 7. fo. 
27.80 there are many other caſes there put, as if an Infant deliver 
a deed asan Eſcrowl to be delivercd as his deed when he comes of 
fall age, ThereI take the Law clear, that if the condition be perfor- 
med at ful age of the Infant, yet this is not his deed. And fo of a Feme 
Covert which delivers a deed as an. Eſcrowl to be delivered upon 
Condition when ſhe is ſole, if after the deed be delivered when the 
Woman is ſole, yet this is not her decd, for in theſe ewo laſt caſes 
the firſt a& which was the delivery as an Eſcrow{-was meerly void. 
And if a man be indided by conſpiracy, and after releaſe to the con- 
ſpirators all ations, and after that the party indied is arraigned 
_ uponthis Indi&ment, and by Triall is aceuitted , I doubt wirether 
this releaſe ſhall baryhim in an a&ion of conſpiracy, or not. Fenner 
ſaid that the Recogniſance is immediatly a Debt, and for that this 
reteaſc ſhall be a Barr, for by Lyte.* & releaſe of all ations is no bar 
in a fiers fac.to have executio'within the year,but 1n a Scire fac. after 
the year it isa good bar,and fo in this caſ* it is a.barr,which was not 
a baratthe firſt. And I ſce not any reaſon forwhich if the King re- 
leaſe a Recogniſance which is net yet broken, it ſhould notbea dil- 
charge of the Recogniſance, Except it be for that, that the generall 


Annurty, 


Difference 


where the firſt 
and cue , delivery is woid 
ons & after the Obligation is delivered as the deed of the party, whe= and where nor, 


Infant. 


Ferme OVEALL. 


Releaſe aſter” 


delivery is 4R 


Eſcrowl, 


words in the Kings grant ſhall not extend to difcharge ſuch a Re- 


cogniſance without ſpeciall words.And I think that a deed which is 
delivered as an Eſcrow! is not a deedzbut onely after the delivery of 
+ that as a deed, and ſhall not relate to be a deed a6 initio. And for that, 
a rclcaſe made before the delivery as a deed,albeit that after that it is 
delivercd as an Eſcrowl ſhall not diſcharge it:P.ſ.5. H.7. 27. 


Clinch] think that this relcaſe ſhall be a good barrsfor ifthe Defen- - 


dant at the time when he entered bail had had his land,and had fold 
it afore the Judgement given againſt Fller for whom he was bail, 
none will deny bur that this land ſhall be lyable, which proves thae 
this is a Recogniſance and a Debt immediately. + Popham J This is a 
prettie caſe, but there will be adiffercnce between a duty upon a 


CON- 
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cont Ingentzand a duty abſolute, for if I covenant to enfeoff you of 

Duties abſo/ute the mannor of Dale before ſuch a day, and bind my ſelt by Obligaci- 
contiunent, onto perform the covenants, and before the day you relcate.to mc 
differese. all ations, there the Obligation is diſcharged , but not the Cove- 
| nant for the Obligation was an abſolute duty, and the Covenant but 
Obligationto per- contingent; and it ſeemeth that a deed delivered as an Eſcrow! 
form _— may not be diſcharged by relcaſe made before that the Eſcrow! be 
berg delivered asa deed. And in the caſe 2t'bar there is no duty but upon 
_ a Contingent, that is to ſay if the party be condemned and do not 


_ ſatisfic the Dcbt, nor render his body to priſon. And for that be- 
fore that it become a duty,fuch a relcaſe will never be a diſcharge, be- 
ing but a poſlibility,far it hath been adjudged, that where a leaſe hath 

A poſſibility been made to two for their lives, theRemainder,wiich ſball firſt hap- 


L cannot be diſ- PER tO dyc,for forty yeares, that neither the one, nor the other nor 
{* charged or ſur- both together may grant this term of 40. yeares before it be ſetled,% 
4.78 rerdred. if I releaſe all demands before that!the rent is due,ſfche rent is gone. 
= But it is otherwiſe ofa relcaſe of all ations. Gawase | agreethat 

Reladſe of de- 4 releaſe of all demands will diſcharge rent due. Pophams ] If I make 
mand. a#t- _ leaſeto I. S. forſo many yeares as 7. K.ſhall name, this 7. S. may 


70 ons, difcrance- not ſurrender his term betore that 7. K. name the yeares. And he de- 
Jy nyed that the land of Marſhall the manucaptor which he had at the 
+44 time ofthe Bayl ſhould be bound being ſold b:tore the Judgement a- 
# b gainſt Fuller, as Juſtice Clinch didaffirm in his argument. Fenner |] 
bl. There is a difference between an Adion and an Intereſt, And after 


Judgement was given that the releaſe was no bar. 
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Neceſſary Ackere!l brought an Aumpft againſt Bachelor, and declared, 
apparreh, thar in conſideration that the Plaintif did deliver unto the De- 
tendant divers Suits of Apparel], that is to ſay, a Sattin Du- 
blet and Hoſe, with filver _ gold lace; and one velvet Jerkin and 
Hoſe, and one fuſtian Dublet and cloth Hoſe to his own proper 
uſe , the Defendant promiſed to pay to- the Plaintif forty pound 
when he ſhould be required. TheDefendane pleaded, that remspore 
aſſnmptionis , he was within age, and the Plaintif replyed, that 
at the ſame time the ſayd Defendant was ſervant and attending upors 
the Earl of E ſex in his chamber,and that this Apparel was delivered 
unto him for his neceſſary apparel during the ſaid time of his ſaid 
ſervice; and upon that the Defendant demurred, and the Conrt cauſed 
T4 the Declaration to be read openly in Court to ſee of what degree the 
4 Detcndant was of his Addition, and upon reading of the Record it 
#6, appeared by the Declaration, that the Defendant was there written 
145! Gentleman, for which the Court agrecd clearly, that Sattin _ 
; $0 


(169 
gold and filver lace, or Jerkin or Hoſe of Velvet, are mort neceſſary 

Apparel for a Gentleman; and ſo an Infant is not bound to pay for oj 
| ſuch Apparell ; and therefore the Aion for ſo much will not lye ; _— Mw 
but for the refidue, to wit, for the Dublet of fuſtian , and Hoſe of jp "OY 
cloth, itſeemerh the Aion is well maintainable, for the prices of 

every of them is ſet down ſeverally in the Declaration. Pophane ] Setisf of parcel 
The Plaintif in his Declaration hath confeſſed he is ſatisfied of part "TIP 
of his contraft, but on conſtar for what part of the clothes the mo- 

ny reccived was payd;that is, whether for the neceſſary, or unneceſla- 

ry. Gawdy) Truly it fhall be intended for the neceſfary Apparel. 


I 00, 
(om brought an Information againſt one Btler, upon the Sta- W: | 
tute of 21 Hez.8. cap. 13. fornot being reſident upon his Bene- — 
fice whereof he was Parſon, by the ſpace of ſix moneths, for which ***** 
the Defendant ought to forfeit for every moneths abſence 10.1. And 
it was found by ſpeciall VerdiR, thatthe Defendant had demifſed his 
Parſonage-houlſe to anather, excepting one chamber tor himſelf 
And within the ſame Pariſh had hired another houſe, and there kept 
Hoſpitality, and was allwaies dwelling there, And whether this be 
a Non-refidence within the Statute, for that he doth not dwel with- 
in the Parſonage-houſe, but inhabitcth within the Pariſh in another 
houſe, is the queſtion. Clinch & Fenner were of opinion, that if he | 
be cefident within his Pariſh,albcit he doth not dwel within the Par- ; 
ſonage-houſe, that yetthis is a ſufficient refidence within the Sta- 
tute ; forthe Glebe land, and other profits within the Pariſh makes 
the Benefice, fora Benetice is derived of this word Beneficinws, the 
which is a profit, or a commodity, 'and if he be refident in any part 
of his Pariſh, he may well enough execute all the Fun&ions Spiri- 
tuall, and Temporall, and keep Hoſpitality to relieve his Pariſhio- 
ners; and theſe were the chiefeſt points that the makers of theSta- 
tute intended to provide for. And Ferzer fayd , the Proviſo help- Provife. 
eth not ; and that the words of the Statute are, That every Spiritu- 
all perſon ought to be reſident at, in, or upon his Benetice, in the 
disjundive; and if that be performed in any of thoſe points, then ; 
that ſufficeth. Bur if the words werc, that he ſhall be refident upon ; 
his Benefice, there peradventure he ought to dwell in the Parſonage- 72" = Fo 
houſe onely. Popham and Gawdy to the comtriry; For Refidence is Y 
a commorancy, and where he hath his Tiches, that isa profit ; but 
yet it is no Benefice intended by che Statute ; for when the Statute 
iaith that he ſhall be reſident upon his Benetice, this ſhall be expoun- 
ded upon the Parſonage-houfe ; for the Statute may not be ſo unrea< 
{onably conſtrued;that only will compel -4x Parſcn to berelident in 
any 


Benefgcium. 


mw ( 170) 
= any other place of the Pariſh, than where he hath his houſe. And 
| for that Colthurft, and Bexiſhins caſe in the Comment 20. Le Prier 
of Bath was ſciſed of a Grange or Farm, called Barton, near Bath, in 
Fee, and he and the Covent leaſed that by Deed. indented to H. B. 
and to his Wife for life , the remainder to. B. their Son, for bis 
life, /f ipſe inhabitare wellet & refidens eſſe emnino de & ſuper predifi. 
Grazginn, And if itſhall be intended in this caſe that the Leſſee 
may be refident upen any other place than in the Grange-houſe, 
Vl thenby poflibility the intent of the Leſſor might be dofeared utterly, 
[:116 which was, that the Grange-houſe ſhould be repaired. Allfo a 
. reaſon that moved the makers of the Statute to be of opinion to 
* make the Parſons reſident, was, for that by this means the Parſo- 
Reparations, nage-houſe ſhould be well kept in pueniony and ſhould not be left 


#4 to the ſucceſſor in Delapidations. And the Proviſo in the end of the 
"rr a Proviſo, Statute will not help the matter; for the Provifo is, that it ſhall be 
['g lawfull forany Spirituall perſon to take to farm any Manſion-houle, 
- ne having but an Orchard or Garden, in any City , Burrough, or. 
1 Town ; fo thatby that they have no liberty of Non=-reſidence by 
"0 colour of the ſayd Provifo. And Popham ſfayd,. if a man be Non- 
7 Abſence com- refidentby compulſion, that is not within the Law : And if a Par- 
«Jy putſary, ſon purchaſe & parccll of Land within his Pariſh, and dwell upon 
bY that he purchaſed, and leaſe out his- Parſonage-houfe ,. this is a 
Fl means to make the Parſonage-houſe ro come to deftrution, and 
$ ! Three things as 


WS ea o f h 6 2 W - 
q | ener by And the meaning of the Law-makers was, to provide for three 


the Statbte. things. For Hoſpitality ; for Divine ſervice; and to prevent De-- 


lapidations ; andſoin this cafe the Defendant is within the penalty 
of the Statute. And to that my brother Femner hath ſayd, That 
theſe words, in, at, orupon; will make a difference, truly that is 
not ſo, for thoſe words are all of one ſubſtance in this-caſe. Er ad- 
Jornat ur. 


Am 
_ 


—J_ 


* LOT. | | 
F208 Fiers facias Ota that in a Scire fac. between Foe and Baltox of the County of 
M execnted, Norfolk it was holden by Popham-and Gawdy, and not denyed 
p46 but not re- hy any, if a Fieri fas. goe forth to a Sherif, and he levy the Debr of 

i Th tarned. the goods of the Defendant, but doth 'not retorn his Writ, if the 

F. | Plaintif afrerſucanother Scire fac. againſt the Defendant, upon the 

WH. Judgement, he may plead this matter, and thePlaintif ſhall be pur 

Wha: to his remedy againft the Shcerif ; for the ſale of the Defendants 

Wok”! goods by the Sherif is good, and not to be defeated; and (o is a good 

168 Plea in bar of the other Execution, otherwiſe the Defendant ſhall be 

TA put4o a great miſchict, vide.20 Hen, 6. 24. & 29.4% 19:Edw, 3, $ci- 


E. " 
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re fatiar, 44 E.3.18. Quere ifhe ſhall not have an avdita querela,if 
the Plaintif take out a new Scire facias within the year, 


— 


IO2, 
Ota per Mr. Cook Attorney generall, that he ſaid in an argument 
in the Exchequer, if a Biſhop with conſent of the Dean and 


tra formans collocationis doth not lye, and ſo he ſaid he could ſhew 
the reſolution of all the Judges of England,the reaſon is,for thatzthat 
the Statute of Feftzs, 2 cap. yr. whereupon this is founded,fſpeakes on- 
ly of Abbots, Priors, or Maſters of Hoſpitalls, and albcit there are 
other words general, to wit or Maſters of other Religious or Eccleſi- 
afticall houſes, yet that doth not extend to Biſhops,which is an higher 
diginity than an Abbot,but the generall words aftcr ought to be ſup- 
plied with intention of other houſes inferior to thoſe named before. 
So hath it been ruled, that a Leaſe by a Biſhop is out of the Statute 
of 13 Eliz, cap. 16. which commenceth with Dean and Chap- 
ter , howbeit there arc generall words after, to wit; or any 
other having any Spirituall or Eccleſiafticall living, which 1s 
intended of any other inferior tothoſe named before, and never 


Altnation 
Chapter, alien land belonging to his Biſhoprick in fee, that a con by 4 Biſhoy' 


was intended to extend to ſuperiors, but as I think the contrary hath 
been ſince adjudged. | 


— ——_ 


ION, | 

Pon an Evidence in an Ejefl one firme by Cootes againſt Atkin- 

ſen for land in the County of Derby, It appeared that a Leaſe for 
yeares was made of the ſaid land,2o. H. 8. for 80. ycares, and after 
the Leflce was ouſted and died inteſtate, And after in 4. ands. P. 
& Mar.a Fine was levied of the ſaid land with Proclamations, and 
the Conuſee enjoyed it untill 37. Eliz. in which year letters of 
Adminiſtration of the goods of the Leflee was granted to 1. S.which 
entered and made the Leaſe to the Plaintif. Godfrey moved that this 
Fine with non claim for five yeares ſhall bind the right of the term 
by the Statute of 2. H. 7. which hath a ſaving of title and intereſts, 


Whether A 
leaſe be 


bound by the 


Statnte of 4. 


So as they make their claim within five yeares, otherwiſe their ti- 4 ,oog diftin- 
tle and intereſt is bound. Cook and Tanfield] A right of aterm is not &ijon. 


within the Statute of 4 H. 7. but right of Free-hold or inheritance, 
and ſo it was agrecd in Stawfords caſe 21 Eliz.and ſure hath been 
diverſe times holden. Godfrey ? Stamfords caſe was alcaſe to com- 
mence at a dayfature, and then a Fine and non claim for 5 yeares 
before the day of the commencement ſhall not bind the right of thae 
Leaſe,but a Fine levied after the day of commenecment;,although be- . 
| Z 2) fore 


(172) 

fore any entry of the Leffece, ſhall bind. Seffins caſe. Gawdy & Fenner 
abſent. ceter. Juſtic. held that a Leaſe for yearecs ſhall never be bound 
by the Statute of 4 H. 7. and therefore the Adminiſtrator may law= 
i | fully enter.This was the Title of the Counteſs of Shrewsbury againſt 
| Rowland Ayre for the mannor of Haſſsp i» Corp. preditt. But the Jury 
gayea ſpeciall Verdi, and Juſtice Fenxey the next day. ſaid that he 

demanded this queſtion of the Lord Andeyſos. 
And he is clear of opinion that the Statute of 4 H. 7. extends to 
bind a right of a term if the Leſſee were or might have becn ever 


in poſſcſiten befofe the Fine. 


— — — 


Io4,. 
| fe and his Wife brou by an Aion .upon the caſe againſt 
Slanaee. Armſhaw for theſe nthevy, wok art a whore, for /. S. Gold{mith. 
hath the uſe of thy body, the cart is roo good for thee. Popham, et ro- 
t4 Curia]The Aﬀtion will not lye, for the Common law cannot define 
viho is a Whore ,. but if one keep a vidualling houſe or Inne, and 
AVifuding one ſay that ſhe keeps a-houſe of Bawdry, an aftion lyes, and ſo was 


" F hauſe. Ann Davies caſe, becauſe it may be a meanes to mak<-honeſt gueſts 
4 . . toforbear ghe houſe,and ſo breed a temporall loſs to the owner. - 

"1 

i La of 


+3 Tnquiftion Niter Palmer & Humphrey, the caſe was ſuch,upon an Elegit a Shie- 
..# 3 upon An clc- Jie impannelled an Inqueſt, which found that one Henry Fry a- 
{8% gi... gainſt whom the Elegitawas taken out was poſſeſſed of a Leaſe for 
100.ycares to begin-at the Feaſt of Sr. Z{icb. Anno 2 & 3. P. & M.when 
Wig in truth ( as it was found by ſpeciall werdi& in this ation) the. 
Res Leaſe was to begin at the Feaſt-of St. Mich. Arnog.& 4 . Phi. & Ma: 
( A Cnjus quidem Henrici Pry Statum” intereſſe & terminum in ten. pre. 
Es? ( & ne dit prediftt.)Juratores preditt. appreciavernnt to $0. 1. and the 
PRE. Sheriff ſold the Leaſe as-:a chattell tor Ixxx. ]. The queſtion was, if 
| the ſalc by the Sheriff be a good ſafe. . Pophams |) It ſeems to me the 
fale is good,foralbeit the Leaſo is miſrecited, and Heaery Fry hath 
not any ſuch Leaſe, yer when the Jury comes to-praiſe it, and he 
- Sherifto ſell his eſtate. in the land, they do not referr that to the re- 
citall before, but generally that they ſhall ſel] all the ſtatc,intereſt, 
and term of Hexry . Fry. But ifthis word ( pred.) had been in the 
inquiſition &. ſale ithad been otherwiſc,as if the Sherif had ſaid all 
which ſaid eftate &-rerm, then he had reterred that to the recital] be- 
fore,whick being falſe will make the ſale void, for thar he faid thae 
it: was agrecd in the time of Sr. Chriſtopher Wray about 21 yeares 
paſt,between Sr..G. Sydnaw and Rells upona Fieri facias, where the. 
___Imqueit' 
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Inqueſt found, that the party againſt whom, | &c. 'was poſ. 
{fd of a certain term —_—_ date, Oc. which did net bear 
d the =_ term And it was 

e Court did then adviſe 

the party to take a new Fiers fac. and that. the Inqueſt ſhould 
find generally that he was pofſeffed of aterm for years yet endu- 
ring, and the Sherifupon that made ſalc accordingly, and that ſale 


ſuch date, and the Sherif fo 
ruled that the ſale was not goed; But t 


A good form o 
finding a — 


by inguifition, 


was holden good, for that the Extendors and Sherif could nor 


come to the knowledge of the certainty of theterm ; ſo in the prin- 
cipall caſe , the ſale being of a term, - and the ſtate of the par- 


ty in the' Tenements, and not of the term and cſtate aforeſayd, 


which was falſly recited, this is a good ſale, which was in a manner 


agred by all the Juſtices ; but adjorrarwr. Ar another 'day Tanfei/d 
moved this caſe again. Pophams ] I have confidered of the Record 


ach adviſe, and I think as this caſe is, that the ſale of a term by an 


legit is voyd; and for that the difference between a Freri fac. and an The diferexce 


E legit is to be confidered - For the Elegit is, that per Inquiſitionens & 
ſacramentum 12 bonorum homing per rat ionabile precinm & extent. the 
Sherif ſhould appriſe the goods and chattels,and extend the land ; {0 
without inquiry. the Sherif may not ſell, q#od fuit conceſſum, as primo 
Mar. 1 00 is. Then if the Sherif iaquire of one term, and ſell ano- 
ther, as ourcafe is, the term ſold was never. found by our Inqui- 
ſition, and for that the ſale not good, quod Fenner gonceſſit , yet the 
Lord Pophamſayd,-that if it had been found by the Inquiſition gene- 
rally, foe he is poſſeſſed of ſuch land for term of divers years, ad- 
 buc ventwr. which they have prifcd to ſuch a ſumgthis had been good, 
, as they have not any means to come to the knowledge of 
the certainty of the term , But whenby Inquiry a Term in parti- 


between a Fieri 


ac, and an E- 


legit, 


hey may nat vary from that, and {e : 
cular is found, they may n y that, Il another; . and Qui efane: 


he ſayd that theſe words, Crus ftarum Hemrict Fry ſhall be referred refers as well 
as well to the ftate precedent found, asto the perſon of Fry.-. And fo 5 the eftate as 
is the common intendment in pleading of a-qae e//ate. And he:ſaid to the perſon, 


to Mr. Ta »field, that iſhe had takenany note of their firſt opinions, 
that he ſhould raze-that out of his Book again ; and after the parties 
agreed in Court, that Haxger ſhould give to Fry 200 Marks more 
| forhisterm, and then Fry ſhould make-afſurance to him of- the 


term, for confirmation of the ſale, 


105. 


\ T Ora per Cook. Attorney Generall. If-a man Covenant \in\confi- Difference be- 


- 


Land «0 the ue ot himſelt for life, che Remainder to the ſame ſon in 


deration of nat=rall love to-his ſon, toſtand ſeciled of certain tn Feoff ? 
ment 10 an uſe, 


and covenant to 


Fee, with a Proviſo, that itfhall be lawfull for himſelf ro make raiſe an uſe. - 


(Z3) Leaſes 


” 
x. 
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Leaſes for 24 years or three: hves. Now he may not make ſuch Lea- 


. ſet, notwithſtanding ..chis $eao ch being by. way of Covenant to raiſe 
0 


* Aproviſo with 
ſpeciall limita- 
on good, 


the uſe. And fo it hath beenrelolved. Eontre) Peradventure if it 
were by way of Feoffment to uſes. After Mr. Walter ſaid, that now 
lately in one Sharingtons caſe, it was adjudged inthis Court upon 


_ a Writ of Ercor 'l hat it a man Covenant with his Eldeft ſon in 
nat 


conſideration of naturall love, . to ſtand ſeiſed to the uſe of hir- 
ſelf for life , the remainder to his Eldeft Son in tail, with Proviſo , 
that he himſelf might make Leaſes to his ſecond ſon,or to any other 


of his kindred for 21 ycars or 3 lives, and he made Leaſes to him ac- 


_ cordingly, this was holden good; for they to whom the Leaſes 


Counters 
bond. 


Vjury. 


Awdita 


R 


are made; are within the confideration, to wit of the blood, and for 
that, the uſe may well riſe to maintain thoſe Leaſes ; But if the Pro. 
viſo had been to make Leaſes to any man, howbeit, that after he 
made Leaſes by force of thatto hisſecond ſon, Theſe Leaſes arc 
void, for they are not within the conſideration of the Conatby 
Intendment of Law at the firſt, for the Law at the beginning adjudged 
the Proviſo meerly void, quod net a. 


Cm. I nolits 


—_ 


107. 

Obi»ſex brought Debt upon an Obligation againſt May,the Con- 
dition was, that the Defendant ſhould diſcharge or ſave harm- 
leſs the Plaintif of an Obligation, for which the Plaintif as 
ſurety with the now Defendant was bound to 7, S. The Defendant 
by wayi of bar pleaded, that the Obligation made to 7. S. by 
him, and the Plaintif,was upon a corrupt and uſurieus bargain, and 


pleaded the Statute of Uſury, and concluded & fic non danmifica- 


#5. It was moved at the bar, that this was no plea, for the Conditi- 
on is, that the Deſcendant ſhall diſcharge or ſave harmleſs, &c. And 
the Plaintif was impleaded by 7. S. for that debt, and hath paid the 
condemnation. Tanfield Contra | For if this ſhall not be allowed for 
a good plca, the Statute of uſury will be utterly defeated. For.by 
a compat berwcen the ſurety and the [liurer, the ſurety ſhall pay the 
uſurer, and theſurety by that counterbond ſhall haye double re- 
compenceagainft the Principall, which will be miſchievous. But 
the whole Court held the plea not good. ſed quere. 


CA A In men 


108, 
 FObbs ſued an Aud:ta querela in the Kings Bench againſt Ted- 


querela, for caſtle,and upon a demurer;the caſe was recited by oor of the 


a ſpeciall 
bail. 


Temple, to be this, ſedcaftle ſued a bill of debt inthis Court, 
againſt one Hallaway, in Cuſftodia Mareſcali, which found —_ 
$50 aid 


» ak td rio. a... a 
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faid Hobbs, and an another, which centred bail according to the come 


mon courſe of bail, And after Hailaway was condemned in the ſaid 


A&@ien,and then the ſaid Hallaway diced without paying the condem- 
nation,orrendring his body to Priſon,for which a ſcire facias was ſiu- 
ed againſt the bail, and upon two nihils retorned, Execution, was a- 
warded againſt them z Whereupon'they ſucd this Andita querels , 
ſuppoſing that the death of Hallaway hath diſcharged the bail. Aſoor 
argued for the Plaintif, that the bail ought to be diſcharged upon the 
matter , for Hallaway had Eleftion to diſcharge the bail by paying 
the condemnation , or rendring of hisbody to Prifon; Now by 
the At of God it becomes impoſhble'ta perform” the one, to wie, 
to yield his body to prifon, And therefore the Law will diſcharge 
him of the other, and by conſequence his bail. And that he proved 
by Arandells caſe, 9 Eliz. 262, &6. & 7 Eliz. 231. Sir Edw. Wal- 
graves caſe. Popham| Quomode conftat here but that there was con- 
venient time after the Judgement, to perform the one or the other. 
Kemp Secondary ] The courſe is allwaies here, after Judgement to 
award a Capias againſt the Defendant, and if upon that he do not 
render himſelf, or pay the condemnation, then to ſuc Execution a- 
gainſt the bail, and not before; but here there was never any Capias a- 
warded againſt Ha/laway the Defendant in'his life time. Pophan 
Gawdy & Fenner | This ſecmeth very reaſonable, not to fue Execu- 
tion againſt the bai), untill a default.be rerorned againſt the Princi- 
pall, and the recogniſance of the bail, which is, that the Principal 
ſhall yield himſelf, &c. is intended to be upon Proceſs awarded a- 
gaigſt: him But no Proceſs was 2warded againft him in his life z and 
now it is impoſfible that he ſhould yield himſelf to Priſon being 


dead, and therefore the bail is diſcharged. - And ſo they awarded *#%*ment. 


Judgement for the Plaintif inthe Andire querele. 


LOg. 
. FF Ateres broughtan Attion of Covenant againft Feſtwood. And 


granted over his Reverlion to Matwres the now Plaintif. The que- 
ſtion is,if the Plaintif by the Statute of 32 Hew.8. cap 34. as Aſſignee + 
may ' maintain an Aion of Covenant for this Covenant broken, or 
not. Nota, that this caſe was moved divers times; And firſt it was 
moved, if a Grantee of a Reverſion for years be within the Statute 
ornot. Gawdy| Well cnough : For the words of the Statute extend - 
to that (quod fruit conceſſom ) Then it was moved that this was a 
8 -mecr * 


the caſe was ſuch, Adams Leffee for 20 years, made a Leaſe for Covenart. 
10yearsof the ſame Land to Bewes by indenture, whereby Bowes did. for awaſſignee 
Covenant at the end of his Term of ten years, to avoid and to leave of a rever- 
peacceable poſſeſſion to. Adams, his Executors or Aﬀignes; Adams ſion for years, 


Covenant reall. 


which cencer- 


netb the eſtate. 


A Child 


born living 
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' meer collaterat! Covenant between the perſons, and not concerning 


the eſtate of the land, and for that not within the Statate. Pophans 
ſayd, If nothing be ſayd to the contrary, imtret*r Judiciuns for the 
Plaintiff; afterwards the caſe was moved again. Gawaie] It ſeems the 
caſe. is, Aſſigne, which in regard of his reverſion, as ofa Covenant, 
may well maintain this action by the Statute of 3 2. Fenner] This Co- 
venar.t is' not any Covenant to be performed, during the eſtate or 
rerme of the Defendant, bur it is a Covenant to doe a thing inthe 
end of histcrm, and for that is not a Covenant, of which the Aſſignee 
of the reverſion ſhall have benefit by the Statute, for that he hath not 
any reverſion de ing upan any eſtate, when the Covenant is al- 
6 As wa be broken ; for the Defendant when he breaks that Cove- 
nant, is but Tenant at ſufferance. Gawdie-contra, the Covenant is 
not to doe a thing after the terme determined, but at the inſtant of 
the determination of the term,and therfore it is a Covenant annexed 
tothe State, and runnes with the Land, and therefore the Plaintiff 


ſhall have advantage over it. 


IIO. 


"F epacand aſſault was brought againſt one Sis by the Hus- 
band and the Wife for beating of the woman. Cook,, the calc is 


but braiſed. ſuch, as appears by examination, A man bears a woman which is 


ewe, --2 


Mortgage. 


' ſhould be void, and afterwards Yeodliff infeoffed Goodale of the ſame 


great With child, and after the child is born living, but hath fignes, 
and bruiſes in his body, received by the ſaid batterie, and after dyed 
thereof, I ſay that this is murder. Fenner & Popham, abſentibus ce- 
zeris, cleerly of the ſame opinion, and the difference is where the 
child is born dead, and where it is born living, for if it be dead born 
it isno murder, for yo» coxftat, whether the child were living at 
the time of the batteric or not, or if the batterie was the cauſe of the 
death, but when it is born living, and the wounds appeare in his bo- 
dy,and then he dyc,the Batteror ſha] be arraigned of murder,for now 
it may be proved whether theſe wounds were the caule of the death 
or not, and for thatif it be found, he ſhall be condemned. 


—_— 
Mm... 


—— 


II). 


. "(Dung againſt Wat in trepaſſe. The ſpeciall verdi& found 


that Sr Johy Pagginton was ſciſed of the land in queftion in 
Fee, and morgaged it to. one Woodiff upen condition, that if he or 
his tcires did pay to the Heires, Executors, or Adminiſtrators of the 
ſaid F. within one yeer after the death of the ſaid Woodliff 50 1. That 
then the ſaid deed of Feoffment, and the Seilin thereupon given, 


land 
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'Jand, and gave notice of the faid Feoffment, to S. 7. P. ard after 
Woodl:fj dyed, and Sir F. agreed with the heir of #. to wit, one 
Drew Woodliff, to take 3ol. tor the ſaid 501. but when the 301. was 
to bepaid, Sir 7. paid to the ſaid Drew YY. all the fifty pounds, 
and atcerſuch payment made, Drew VF. gaveback to the ſaid Sr. 7. 
20 ]. parcel ofthe 501. Altam] 2. points are inthe caſe. The firſt is to 
whom the payment of the money, as this caſe is, ought to be made, 
and | think to the Feoffec, becauſe the Heir hath nothing to doin 
the land,and to prove that he cited fandamenta legurs, 17. Aiſ.2.6.R.2. 
Pleſingtons caſe, and the caſe of one Ramſey 19, Eliz, was ſuch, a mian 
infeofted three, upon condition, that it the Feoffor paid to them or Ramſey: ca/- 
their heires100 1. that then he might re-enter, and after one 
of theFcoffees dyed, and the Feoffor tendred the money to his 
Heir, andadjudged a void tender, : And alſo Littleton proves that; 
but c if the condition might be performed, to the. Heirby pay- 
ment, that ought to be preciſely fperformed , for he is now 
as a ſtranger, having nothing in the land, and the Covin between 
the Feoffor and the Heir, muſt not hurt my Client, for by 4. E. 2. c#i 
im vita 22. If caiinvita be brought againſt a Prior, and hanging the 
a&tionghe is depoſed by Covinzthis ſhal not abate the Writ,and it was 
adjudged in this Court, where a man was bound by Obligation to 
deliver a. bond, andaſter he got a judgement upon it, and then deli- 
vered the bond, and holden no performance of the condition, becauſe 
the intent was not performed ; and 20. F. 3. accompt 29. in accompt 
the Defendant pleaded a Deed, whereby the Plaineiff granted thar if 
the Defendant made a Recogniſance to him, that then the Writ of ac- 
- compt ſhall be made void, and he ſhewed how he made a Recogni- 
ſance, But the Plaintiff ſaid that after the making and before de- 
liverie of that tohim, the Defendant took it from the Clerk, and Compſtion ty 
therefore was adjudged to accompt, and by 18. E. 4. 20. If a manbe enter - 
bound to licenſe another to carrie a 100. Oakes,if he do licenſe him, ne EF 
and then diſturb him, the condition is broken; and the common caſe _ 
of Exccuitors will- prove this; for, if an Executor have but 20 ]. 
aſſerts in his hands, and is in debt to two men, in 20. I. to either of 
them ; ifhe paybut 101. to the one, and have an acquittance of 
him, for the whole debt of 20 1. yer the other x0. I. that remains in 
his hands ſhall be aſſets tothe other ; for no compatting between 
ftrangers ſhall prejudice my right, per que &'c. ' Gawdy | I think 
cleerly, it the payment had been intirely wade to the Heir, without Payment up'n 
collufion, it had been good, for that he is preiſely named, for none fg eg ao 
will deny but that ifthe payment had been made to the Executors, rr; ce! y 
it had been goed, but the Covin between the Heir and the Feoifor 
peradventure will make no payment; and for that 34. E. 1. Warran- patber enfe- 3 
tie $3. If the father. 1nfeoif the Son,-to the intcne that this land »f the /02, } 
ſhall not be aſſets to the Sonne, to bar him in a Formdone, this Co- 
CAs} ; vin 
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Covinty adnj- VI Will not ſerve to aid him, ani 2 & 3 Mar. the Husband dyed 
niFration. inteſtate, and adminiſtration was committed to the wife, which 
tooke another husband, and the ſecond husband and his wiſe as Ad- 
miniſtrators brought an aCtion ot Debt, hanging which ſuit, the 

Sonne of the inteltate,by fraud and covin between him and a Debtor, 

obtained ovther letters of Adminiſtration to him and the woman 

joyntly, and after judgement, the ſonne by covin to defeat the exe- 

. _ cutionreleaſed to the Debtor all demands and executions, and after 

the Husband and Wite ſued execution, and the Debtor upon this re- 

leaſe brought an audita querela, and adjudged againſt him, becauſe of 

covin; bur there is athird matter, which makes an end of all, for it 

is fouud that Sir Fohn Pagginton entred upon Goodale, and Goodale 
re=entred,andthen the Detendant entring is a Treſpaſſor to the Plain- 

tiff, beeauſe no title is found for him to make his entrie lawfull, 

F inner 7 I thinke no payment ought to be made to the heir in this 

caſe, no more than it ſhall be where a man is bound by obligation to 

pay a leffer fum to the Obligee, his Heires or Executors ; there 

payment ſhall be to the Executor, and not to the Heir. And I think 

Confer by Sta-"2 this caſe, that the payment ought to be tothe Feoffee, for thac 
rute grants o- Cat heis to have the ofle;for by 22. E.3. & 15.3. ifa man have cx- 
ver his eftate, eution by Statute, and grant his eſtate over, if the Conuſor will pay 
the money, and have the land again, ic ſhall be paid to the Grantee, 

and not to the Conuſee. But I amclcer in opinion, thatfor another 

cauſe judgement ought-to be given againſt the Defendant, for the 

words of the condition arc, ſ#b conditione, That it =S arp Paggin= 

ro pay 50. 1. to the Heires, Executors, or Adminiſtrators of #7, 

Liverie canes That the ſaid Decd of Feoffment, and the ſeizin upon that given, 
be vid with- ſhall be void. And Ithink it is no condition,for livery of ſeiſin may 
out a reextrie. not be void without a re-entry, as 15. H. 7. is, but for the matter of 
the Corin, it ſeems to me that if the Heir may receive the. money,-- 

that ſhall not prejudice; for if he have right to have the money, 

who hath any wrong, ifhe give part of that to another ? Clinch }] 

The payment of the money to the Heire is good; for when a man 

departceth with his cſtate, it is in his diſpoſe to annexe what condi- 

tion tee will , and for that when he appointeth to the Heires, Execu- 

tors, or Adminiſtrators, payment to any of them is good : And he 

Poſſeſſiion « (aid it Was a good condition, and no fraud, for the duty was due 
good title © the Hei r, but for the laſt matter that is not to be cured ; for when - 
zainf-all which One title is found for the Defendant, and it is found that he-onted 
have not a- bet- one that had elder poſſeſſion, his entry is torcious. Pophams | I think 
re the condition is not good; for whenfocyer you will have an eftate of 
Eflatrs- begin- inheritance to ceaſc,you ought to have apt words to make it ceaſe ;- 
ning by liverie, for an eſtate which beginneth by liveric, may not ceaſe by words, bat . 
and otherwiſe, it is otherwiſc-of an eſtate that beginneth by contrat without any 
liverie 
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liverie and ſciſin; but in the point of fraud ] am of opinion with my 
brother Gaway: For fraud in our lavy is not favoured, albeit the Par- 
tic have right, for ifhe that hath right is of covin with one to diſ- —— vol 
fciſe him that is in poſſeſſion, to the intent that he will recover a- void, bid 
- gainſt him, now this recoverie,albeit he hath right, will doe no good they ve by a 
co him, bur the laſt makes all without queſtion, and to judgement 8 title. 
was given for the Plaintiff, 


. n el: 0 OS 
Ayer brough £02 ial Hed anda 
er brought an Ee'eftione firme againſt Hardy, and a ſpecial] ver- 
Vii was found, to wit, ra a Look was me. to a Widow for 40. ON hogs 
yeers, ſub hac tamen conditione, quod ſi ipſa tans din ſola frerit, & inha-, 1 1 
bitabit in the ſame houſe, the woman continued ſole all her life, and for the infor 
dwelt all her time in the ſaid houſe, and dyed within the term, the ſibility of 
queſtion was,whether the term be determined or not,and whether the |, 5% 
words make a condition or limitation. Aforgar } It is no condition, : 
and cited Colthurfts caſe, but if it were a condition here is no breach 
alleged,for the death is the A& of God, which no man may reſiſt, and 
the A& of God may not prejudice any man. Browly | I think the 
word makes a Limitation, and not a Condition, and he cited the 
Lord Barkly's caſe. Gawdie |] Ifa Leaſe be made to a feme ſole, if 
ſhe ſo long live ſole, and continue unmarried, now if fhe dye the 
Leaſe is determined, and per L:t!. If an Abbot make a leaſe for 40. Difere nees be 
yeers, if he ſo long be Abbot, if ke after be depoſed or dye, the leafe tween conditi- 
is determined]: So is it ofa leaſe made by the Husband, if he ſo long 9 91d Vimite- 
continue Husband of ſuch a woman; but in this caſe the words are 
inſenſible, and for that it is neither condition nor Limitation, vide 
3. E. 6. Dyer 65. % 66. Pophams & Clinch. |] lt is neither Condition 
nor limitation, but if this word (/) had becn omitted, it would 
havebcena condition; Or if the words ( ſub condition? quod ) hid 
been omitted, it would have been a limitation. And if I make a 
Leaſe for 40. yeers, if the Lefſee dwell upon the thing let, during the 
term there if the Lefſe dye, the Leaſe is determined, for that the 
point of limitation gocth to all the term, burif it be a leaſe for 
40. yecrs, if the Leſſee dwell upon that during his life, there 
if he dyc, the Leafe continueth : So they all concluded that 
<.» terme yet continueth , per quod judicines intretu r pro quer. 
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£13. 


| N the caſe between Walter and Walter for 20 1. per amnums tobe paid 
Afſnmpſit to a Juſtice of ales for the Office of the Clerk of Fincs : Fora 
in confidera- Juſtice of Fales may by Preſcription take notice of Fines of Land ly- 
ton of an ing incertain Shires in Wales, and this 201. per annum was to be 
Office ſola. payd by the Servant to the Maſter for the ſayd Office, for the Clerks 
Fee was v. 1. 11ij. d. of every Fine. The Attion for not paying the 
Miſtral. xxl. was brought, andtricd in comitatu Glouce/t, And therefore Mr. 
Attorney 1aid it was miſ-tryed, for properly ic ought to be tryed 
in one ot the three Shires in Wales, Jebz?/alrer | I think the Tryall 
good ; for zo Eliz. there was a Caſe in this Court between Beveridge 
Reveridge a. and Conrey,And the cafe was, that a Leaſe was made in the County of 
gainſt Conney. Northampton, of lands in the County of Cambridge, and the Leſſee 
was bound by Obligation to pay his rent in the County of North- 
hampton, The Defendant pleaded payment in the County of Cam- 
brieige, and this was found in the County of Northampton. Gawdy 
This is a good Caſe, let us ſee the Record. Walter |) You ſhallSir. 
But the Court ſeemed to incline againſt Walter. Cook faid that inthis 
caſe the Aſſumption is voyd, per le Statute de5 Ed. 6. cap. 16. For it 
is not lawtull toſell ſuch an Office. 


I 14. 

Eſcape. N an A&ion of Debt.upon an Efcape, Popham, Clinch, and Gaway 
5 +6. tbe ] aa, if a Priſoner in Execution eſcape, and tine Jaylor make 
_—_  * freſh ſuit, and before the re-taking the party bring his Action a- 
gainſt the Jaylor, now the Jaylor may not re-take the Priſoner, as 

tobe in execution for the Plaintif again, but onely for his own 
indempnity ; but if the party doe not bring his Aion, then the 

Jaylor may re-takehis Priſoner, and he ſhall be in Execution again 

tor the Plaintif. Forby Popham, this Caſe islikero Watt, the which 

Ws - if it be repaired before the Attion brought, the party ſhall not have 


an Attion. . 


- 


I I'5.' | 
Elegit after . B. was Utlawed after Judgement, and an Elegit was awarded 
Vtlary. A 


againſt the Defendant, Mr. Godfrey prayed a Superſedeas, quia 
errenice eranavit , for the party may not have any other manner of 
Exccution but a Capias ; fora Fiers fac. he may not have, for the 
Queen is intituled to all his zoods,/and an Elegit he may not have, 


for by the Litlawry, the Queen 18 intituled to all the profits 3» 
| 11S 


(18r) 
his Lands. Gawdy } It appeares by 21 Her. 7.7. .4, That the 
party Outlawed may.make a Feoffment, and ſo out the King of the 
Profits 3 and ſo it ſeemeth in this Caſe. But it is good to be ad- 
viſed. 


Feoffment by an 
outlaw, 


I16. 
Vs Henry Jones Knight,and 7.his Wife,the Wite being then within Error i fine 
age, levicd a Fine of the lands of the Witfe,and a precipe. quod red- ,,,q remedy. 
dat was brought againitthe Gonuſee, which vouched the Husband 
and the Wife, and they appeared in perſon, and vouched oyer the 
common Vouchee, which appeared, andafter made default,whereby 
a Recovery was had, and now the ſaid Wife and her ſecond Husband 
brought a Writ of Error to reverſe the Fine, and another Writ of 
Errorto reverſe the Rec -5very,by reaſon of the nonage of the woman, 
and the court was of opinion to reverſe the Fine, but they would 
adviſe upon the Recovery, for that the ſaid Henry Jones Knight, and 
his Wife, appeared in perſon and vouched over,and fothe Recovery 
was had againſt them by their appearance, and not by default, and 
ſo it ſeemeth no Error, and to prove that Gaway cited x and 2 Mar. 
Dyer 104” and 6 H.8.61.Saver default 50.Alſoas this caſe is itſeemeth —_—— 
that by generall entry into warrantyzthe Error upon the Fine is gone, _ MM Pk 
as where a man hath cauſe to havea Writ of right, or title to enter ditions. 
for a Conditionbroken, or any other title to land, and in a precipe 
quod reddat of the fame land is vouched, and entreth generally into 
warranty, by that the condition or other title is gone, but upon 
examination it was found/that the Recovery was before the Fine, for 
the Recovery was Qzindena Trin. and the Fine was tres Trin. And 
ſo the Recovery doth not give away the Error in the Fine. 


I17. 
N Evidence between T#tball and Smote the caſe was ſuch » {that a 


Termor for years granted his Term to /. S. upon condition thattit Condition 


- the Grantee did not yearly pay x |. to Q.R.that the grant ſhould be extinguiſhed ; 


void & after the Grantor died and made'the Grantee his Executor, *- 36 Eitz. 
and whether the Condition be extinguiſhed or nor was the queſtion. 

Pophamand Gawdy ſaid the Gondirtion is extinguiſhed,tor it is im- 

poſſible for the Executor to enter upon himielt. Cliach & Fenner e 

contra;for he hath the Term j#reiproprio, and the Condition as Exe- The debtor | 
cutor, and ſo he hath them as in ſeverall capacities. Cook } It hath marrieth the 
been adjedged where a man is indebted and marryeth with the Ex- £xecuter, 
cutor,and the Executor dyes yetthis is no devaſtavir;forthe Husband 

hath been charged, p 

(Aa3) 138. Richard 
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+ - : x I 19, 
Admini- R Ichard Thorn,and Janc his Wife,as Adminiſtratrix of one I. Gime 


— of an brought Debt of xx.]. againſt 7. S, And alleged that the 
MINT Teftator was Adminiſtrator of one Mary Gime,which Mary Gime lent 
ffrator. the money to the now Detendant, and Judg:mznt was given in the 


30: Common place againſt /. S. And upon the Writ of Error, Error 
he was afligned , for that that the now Plaintif as Adminiftrator of an 
/Adminiftrator, brought this Aﬀtion, where the Adminiſtration of 
the firſt Teſtatators goods ought newly to have been committed by 
the Ordinary to the next of Kin , and he to whom the Adminiſtra- 
tion of the goods of the firſt Adminiſtrator is committed, hath no- 

thing to doe with them. And ſo the Indgement was Reverſed. 


=D 119, 
htabad 4 ae- Pants brought Debt againſt Glover for arrearages of rent,and the 
rermined of caſe was this, that a man made a leaſe for term of years, and af- 
both parts. tr granted the Reverſion to the Plaineif, and after the Leſſee for 

yeares afligned over his whole eſtate and intereſt, and after this aſ- 
lignment rent was behind,and the Grantee ofthe Reverſion brought 
Debt againſt the firſt Leſſee for rent due after his eſtate aſſigned over, 
* and whether Debt will lye againſt the Lefſce after the ailignment, 
was the queſtion , and the opinion of all the Judges was that no 
Debt lyeth for the Grantee of the Reverfion againſt the firſt 
Leſſee after the aſſignment of his term, for when the privily of the 
eſtate is determined of both parts, no Debt lyeth,* and fo the Plaintif 


was barred. 
I'20, 
Maint e- N Evidence between Maidfton and Hall, Pophans ſaid , that it was 
Hance. agrecd in the Star Chamber, if two are at iſſue in any Action, It 


is not lawfull for any ſtranger to labour the Jury to appear, for, for 
ſuch an AQ one Gifford was fined in the Star-Chamber. Gawdy ] 


if d Co - 4 ' p 
QAGiferda-4| Truly the Law is ſo, for labouring of Juries is maintenance. 


—_— 


I 2I. 

Ickens brought an aCion of treſpaſs againſt Marſh,and a ſpeci- 
Eftave by Dei Verdict was found that Re D. being ſeiſed —_— mari 
Deviſe. in Fee had Ifſue three children, to wit John, Toby, and ary, and by 
his Will deviſed, that after his debts paid he giveth all his goods 
lands and moveables unto his three children equally between them 
Alram | 

f 


- 


tv 
P 4» 
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Altam | There are two matters to be conſidered in the caſe, the firſt 
is what eſtate the children haye by this deviſe, whether Fee ſimple, 
or but for life; the ſecond is whether Joyntenants,or Tenants ig com- 
mon; and as to the firſt point I think they have but an eſtate for life, 
for it appeares 22 HH. 6. 16.IfI deviſe land to one. without expreſſing 
what eltate he ſhall have, he is but Tenant for life, but if it be ex- ! 
preſſed in the deviſe, that the Deviſce ſhall pay 20.f. to fob S. there, 37 a 
as the book is 24 7.8. R. 125. the Deviſec ſhall have Fee ſimple. For prejed, 
the ſecond point he ſaid they were Joyntenants and not Tenants in Cenſideratien, 
common,but if the wordes of the Will had been, that they ſhall have Pr! «nd part 
part and part alike, there they are Tenants in common, and not 
Joyntenants. Tarfield e contra ] For if they were Joyntenants for 
lite,and the revertion deſcend to one of them, that will never drown 
the cſtate for life for the benefit of th: Sarvivor. And ifa man give Reverfiin de- 
Jand to two men for their lives,the Remainder to the right heires %o _ rats 
of one of them, yet they arc Joyntenants, and the Survivor ſhall hold 7a" 
place,and albeit the words are equally between them, yet tkis ſhallbe 
intended equally during their cftate,and it hath been taken for a dit- 
terence,ifT deviſe my land ro two cqually divided between them,there 
they are immediately Tenants in commmon,and not Joyntenants,bur 
if the words had been equally to be divided between them, there they 
are Joyntenants untill divifton be made,for that that it is referred to 
a future time.Gawdy Juſtice J I think they have but eſtates for life,for 
conſideration of blood is nor ſo effeftuall as conſideration of money; B14, 371ney, 
for if I bargain and ſel! my land for money, without exprefliing any Difference. 
eſtate,"the Bargaince1l:ath a Fee ſimple, bur if in conſideration of na- 
tarall affe&ion,I covenant to ſtand ſeiſed to the uſe of my ſon,and do 
not expreſs any eſtate, there my ſon is but Tenant for life 3 and for 
the ſecond point I think they are Tenants in commo,n and not Joyn. 
renants, for the caſe is no other, but as if he had ſaid [ give my land 
ro my children by moities amonegft them, and then there had been By mvities. 
no queſtion but that they had been Tenants in common. Pophans & 
Clinch]F or the firſt point no eſtate bur for life paſſeth,it any eſtat2 paſs, 
for it is doubtful] it any eſtate paſs or not,for the Will is,that after his 
debts paid, he giveth all his lands, goods and moveables, &c. And Only Lands ty- 
therefore Pophams thought that ſuch Lands which were liable to yzj.. 
Debts ſhould paſs,and no other. For if the Deviſor had had a Term , 4 Term, 
then it ſeemeth no Land ſhould paſs: But admit the Land do paſs,then 
if I deviſe Land to two, equally divided between them, they are Te- 
nants in Common;'But if ] deviſe Land to two, equally tobe divided 
between them, by 7. ©.now untill Diviſion, they are Joyntenants; So 
I think where the Deviſe is equally to be divided between them, that 
they are Joyntenants q#6#ſque Divilion, becanſe of the reference 


fature, : 
| Toby © 


Dyer 2 3 Eli, 
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| 142. 

Deviſe is 4 Ohn Cole mad: a Leaſe for years ro one T aunton, upon Condition, 
dewiſe. 111, | ar ifthe Leſſee ſhall demiſe the Premiſes,or any part of it, other 
6 Flis than for a year, to any perfon or perſcns, then the Leffor and his 

: /. 2-6, Heirs may re-enter, the Lefſee after deviſed it by his Will to his ſon. 
PORT P 6pham Gawdy & Fenner || It is a breach of the Condition, and the 
- caſe of 31 Hen. $ 45. rulcth the Law in this caſe, for a Devile is taken 
for a breach of the Condition, v. 27 Hen. 8. 10. Quere it he might not 


have ſuffered itto come to his ſon as Exccutor. 


I 23, - 
A Man ſeiſed ofa Wood , granted to another a Hundred Cords 
Grant be- of Wood to be taken by Aſſignment of the Grantor, and before 
fore property Afligament the Grantee gromes that over, and whether this Grant 
veſted. be good or not; being betore Ele&ion, was the queſtion. And the bet- 
ter opinion was, that it is not grantable over, for no property 
was Veſted in him before the Alignment ; and if the Grantor die be- 


| 
fore Aſſignment, the Grant is void,'and his Executers if he die ſhall 
not have it. 
| { 
of I24. , 
Rewſter brought Error againſt Bewty upon a Judgement given . 
A Jurors . in the Common place ina Replevin, and it was Aſſigned for Er- , 
name mm 1:2 cor, for that that Kidman was retorned inthe Yenire fac. and Bidman | L 
diſtringing __.. retorned in the Diſtringas & habeas corpora. Tanfield ſaid, it was 
miſtaken. apparentError, and to prove that he cited Parkers cafe, where inan P 
appeal Palas was retorned in the YVenire fac- and Panulns was in the - = 
Habeas corpora, and Paulus was ſworn, and therefore Error. And be- 
tween Cebb and Paſteon, a Juror was named Hamſirong in the Venire 
fac. and Har:ſtrong inthe Diffr. and adjudged ill. Coot faid, that it d 
might not be amended. And to prove that he cited 9 Edv. 4. 14. & + 
27 Hen. 63. where it is ſaid, ny Amendment afcer Judgement; for R 
thereby the Artainr of the party ſhall be tolled ; and in a caſe b:- 
tween Crosby and W/ilbet, George Thompſon was retorned in the Verire p 
fac. and Gregory Thomſon was in the Diſfr. and could not be amended hy ; 


after Judgement. Gawdy }Itis hard to amend the Diſtr. for the Book 
of 27. Hen. 6. is, that it ſhall notbeamended, for the Di/ty. is the 
Awarding of the Court, and for that he cited 14 Hey. 6. 39. where 
a Juror was retorned by the name of Hodd, and in the Habeas C o-po- 
rs was named Lord, and. when the detault was eſpicd , they a- 


. warded a new Habeas Corfora. But in the Book of 22. Her. 6. 12. the 
5 Sherifs 
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Sherifs retorn was amended, but not the Wric. And 3.; Hen.'6. 20. 
The Prior of St. Barthelomews caſe, where in the Femre ſac. there were 
24 retorned, and in the Habeas Corporg but 23. and ſoa Juror omit- 
ed, and holden that it could not be amended. But after the opinion 
of the Juſtices ot England was, that it ſhould be amended, inſonwmch 
that it appears by examination the ſame party in the Yenire was 
ſworn, and ſo no damages to any. 


—"— 


”= 


« I' 25. | 
| © omg brought Treſpaſs againſt Few», And the caſe was ſuch , Deviſe to 
thata man was Poſlcſſed of a Term, and made A. his Wife and 
G. Fenn his Executors , and deviſed all his Term to them, and that 
they ſhall have the Term untill all his Debts and Legacies were paid, 
and all ſuch charges in ſuit of Lawas they ſhould expend, the Re- 
mainder to Joh» Fern in tail ; the queſtion was, whether the Execu- 
tors take as Deviſees or as Execttors. Gawdy. laid, if they take as 
Deviſees, then if the one of them grant all the Term,no more but the 
Moity paſleth, and then the Grantee and the other Execators ſhall 
be Tenants in Common: Bur if they take as Executors,then when one '' 
Granteth the Term, all paſſeth, as 29 Hez.8. is, Clinch & Fenner '1 
{aid , they ſhall take as Executors, for it is the proper fun&ion of 'Þ 
an Executor to! cntermedle with the Will. ; Gawdy 7 If lmake | 
two my Executors, and deviſe the profits of my Land to them untill 
my Debts and Legacies be paid,and untill they have levyecd 1c0.}.after 79 beneft- 
. that to their own uſe, I ſay they ſhall take that as Legatezs, and not as | 
Executors, in reſpect of the 1co. 1. which they are to have to their »F 
proper uſe. FE 


EXEecHrE, 


I 26, 

Ote, if a man have Judgement to have Retorn upon a Non- . '$ 
N faic Tay a Replevin, Jus the Plaintifbring a ſecond 7; ra pens mens fel J, 
this is a Superſedeas of the Retorn;z yet the Dcfendant in the firlt 
Replevin ſhall have a Writto enquire of the damages, which ſhall 
not beeftaidby the ſecond Deliverance, but if he have Indgement in 
the ſecond Deliverance, then ſhall be retorn Irrepleviſable , and . 
ſhall recover damages. | [ 


VerANnCce. 


Stitch 
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| _ #7. 
Thoughts Titch againſt Pſdom , an Aftion upon the, caſe was brought 
are not tobe fg, words ( viz ) he did- better than many an honeſt man 
wtrered. did : For there 1s many a truer and honeſter man hang'd, and 
there was a Robery committed , whereof I think him to be one , 
and F verily think him to be an Horſe-ftealer , and upon 0 
C41. pleaded, It was found for the Plaintif , and pleaded in arreſt of 
Judgement, for that it is not exprelly affirmed , that the Plaintit was 
one of the Robbers ,» neither that he was a Horſe-ſtealer preciſely, 
but that he thought him to be one, and thought is free for every man, 
and no ſlander; butthis notwithſtanding Judgement was given for 
the Plaintif, for thoughts tending to ſlander may not be uttercd. 


128. 
Felony. 7 Ora per Gaway, That a man may be acceſſary to the ſtealing of 
his own goods, As it he confederate with an other toſtcal 
goods from his Bayly, to the intent to charge his Baily, this is 
Felony. 


CH 


I 29. | 

ee. Hy»n brought Debt againft Cholmley for 300.1. Arrerages cf a 
omen of | fo com 06nd And declared ofa Leaſe for Z ao made by on to 
an Aſſignee. Ie Ager rendring Rent , and if default of payment be made of the 
Trin.36. E. ſaid Rent at any day, in which it ought to be paid, Q#0d twnc & to- 
ret. 42s 7s the ſaid Ager his Executors and Aſlignes, ſhall pay iij.f. ii1j. d. 
PAD pro quolibet die donec prediftas redgit. ſo behind ſhall be ſatisfied, And 
ſhewed how the Rent was behind and not paid by the ſpace of two 

ycars, but did not ſhew thathe demanded the Rent. Jackso» ], The 

ſum demanded is by computation more than ſhould be true : Bautit 

ſeems that the Plaintif intends to have every ij. 1. iiij. d. doubled 

for every day that the Rent is behind; And. if. that be bis intent , 

then he demands too little, for in 2 years that will be infanite. Gaw- 

Pemond. dy ] He ſhall have but 13. f. 1i1j.d. for every day. Fenner ] I think 
thathe ought to make a demand of the Rent; Or -otherwiſe heſhall 

not have the romine pene. Gawdy ] Nay truly-, no more than in Debt 


Fi again 


npon an Obligation, and he cited 21 Hey. 6 21. Edw. 4. & 22, Edw, 


4 Fenner ]Notljke, for in debt upon an Obligation ir is a duty, 
but otherwiſe of Rent; and it was agreed that it lies againft che A(- 
fgne in this caſc. | | 


Harkin 


j- O Bo. woe A as > 
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130, 
Arbix againit Barton. The caie was, that two y ER tor A Jointe- 
life, the one made a Leaſe for 80 years, to 


the Survivor or not, is the queſtion. Gawady ſaid that the Leate was 72+ };; 
good, and cited 2 Eliz, 187. Popham & Fenner e contra Aﬀer, this death. 
Leaſe was adjudged a good Leaſe by all the Judges of Exeland ; for 

every Jointenant hath intereft during his life, and the life of his 
companion. For it was EwdallSand Par amores caſe, 31. Eliz. Where p,.1.1; caſe. 
a Leaſe was made to the Father during his life, and the life of two | 
of his Sons ;* The Father afligned over, and adjudged to continue 

afcer the death ofthe Father. The like between Garter & Locrofts , and 
between Orwir and others : 


_ w os 


——— 


I31. 
Ba againſt Ja. S. and declared in an Aion upon thecaſe for 
words, quod in preſentia diverſorum leigioruns d1xit de prefat. quer. 

hec verba Anglicana ( viz. ) Thy Father q prediftums quer. innuendo ) 
is a thick; for he ſtole my ſheep. The Defendant -uſtified the words , 
and at the Aſſiſes it was found for the Plaintif, and exception was 
taken in arreſt of Judgement; For that it is not ſhewed in the Decla- 
ration, that the words were ſpoken to the ſon of the Plaintif, Gaw- 
dy | Itthink it is good, for that the Defendant hath Juſtified the Subftenee, _ 
words ſpoken of the Plaintif, rora Cor. & contre,But if the Declaration 5 7* 4 Dex 
be uncertain in form, yct the bar may make itgood: But ifthe De- ©" 
claration want ſubſtance, as in this caſe it doth, there the bar cannot 

Make it good. 


Inſufficient 

decla;. for 
y 

words. 


122. 
R Obert Sharples and Grace his Wite, brought Debt upon an Ob- Deb, 
ligation againſt N. Hanki»ſon, the Obligation boar date Xilj. 
die Oftobris, An. xxx). Eliz. The Condition was, if N. H. did pay 
viij. 1. of lawfull money, &c. inthe year of our Lord God 1 599. At 
or upon the 13th day of Oitober, which ſhall next enſue the date 
herof. The Defendant pleaded that the day of payment was not 
come. Gawd) ] | think the day. of payment is the 13th day of Oftober, 
next after the date of the Obligatzon,' And that theſe words in the 
year of our Lord God 1599. are meerly void. Fenzer Juſtice } 7 i{:}11/ 
that the payment ſhall be in the year of our Lord 1559, + 
a certainty appears, allbcit afterwards an incertainty cnn . + 


(Bb 2) 
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ſhall not hurt the certainty but rae firſt certainty ſhall ſtand, and the © 
- Incertainty ſhall be void, And in this caſe the A». De. 15 99. is ſuffici- 


cient certainty, and thertore the ſubſequent words are void. Pophans | 
| think that the payment ſhall be the 13 day of Oftober prex. poſt Ar. 
Dom. 1599. For the words are, that the Obliger fhall pay viij. 1. 
ot Jawfull money cf Eng/ard in the year of our Lord God 1599. 
And it the payment ſhall be before this tume, none may know but by 
the d wa of Prophccle, what money ſhall be current in Englavd that 
year betore the year come, and it is impoſlible to pay that before 3 
and it Iam bound to enfeoff befoggEa/ier, him that comes firſt to 
Pan's upon Aichaelmas day next this is void, becaule it is im- 
pollble, , ADs 


— . mc 


132. . ; 
RY. brings a Writ 6- Error againſt Jeakgngs, and the Error aſ-. 

ligned was, for that the ſuit was commenced 35 Eli. And the 
Venire fac.to try this iſſue bore, Teftte 33 Eliz. Gawdie] a Venire fac. 
which bears Teftte 33 Eltz, cannot pollible be to -try aa ifſue in 35 
El:2, which is two years after , and therefore here is no venre fac. 
and 10 holpen by the Stature of 18 Eliz. after VerdiRt. Tasxfield } 
This very caſe was Yorks caſe, adjudged in this Court that it was not 
holpen by the Statute. 


PE 


I . _” 

N Ota per Cook, Attorney Genta. that the Lord Kee'Z, hat is, 

was of Counſel] ina caſc inter Harlakenden, and &. where it 
was adjudged, that if a man make a Leſfſe for years of Land-, excep- 
ting the Wood, and after the Leaſor grants the Trees tothe Leflce, 
and the Leſſee afligned over the Land to another , not making any 
mention of the Trees, now the Trees ſhall not paſs to the Aflignee , 
as annexed to the Land, for the trees and Land are not conjoined , 
for the Leflec had ſeverall intereits in them by ſeverall Grants. 


— 


125. 
Hemas againſt King, and the Title of the Land was berween Sir 
Hugh Pertmanand Morgan, And the Eje&ment was ſuppoſed to 

be of 100.Acres of Land in Dale& Sale,and the Jury tcund the Defen- 

dant guiity of 1o Acres, but did not ſhew in what Town they lay , 

whercupon Haris Serjeant moved in arreſt of - Jadgement , for that 

it-doth not appear where the Sherif may put the Plaintit in Poſſeſſion, ' 

Ez nou allseatar, for the party at his peril] ought toſhzw unto the 

| Sherit. 


(189) 


Plaintiff the right land, for which Judgement was given for the 
Plaintif, 


es ——— 


——_— 


126, 

& = againſt Bardwick,, and the caſe was this, that a woman be= 

ing poſlefſed of Coppihold land for her Widowes eftate, ſowed Forfeiture 
the land, and after took the Plaintif to Husband , aud the Defendant of 2 partsca4- 
being Lord of the Mannorentred ard took the Corn, and the Hus- /ar texant. 
band brought an aftion of Treſpaſs.C/;»ch ] Ithink, the Woman ſhall 
not have the corn, bur if the Wif: had Leaſed the Land, and the Zeſe by Te- 
Leffee had ſown it, and after the Wife had maried , and the Lord nt jr life. 
had entred, yet the Leffee ſhall. have-the Corn. But in the cafe at bar, 
the Woman her ſelf is the cauſe of the Determination of her eftate , 
tor ſhe committeth the At, and therefore ſhalt not have the Corn , 
no more, than if Leſſee for life ſow the Land , and after commir for- Forſcirare; 
feiture, and: the Leflor enter, in this caſe the Leſſor ſhall have the 
Corn. Fenner Art! the firſt the State of the Woman was certain, viz. 
tor her life, bur yet determinable by Limitation if ſhe mary. And it 
a man which hath an Eftate determinable by Limitation ſow the 
ground, and before ſeverance the Limitation: endeth the ſtate, yet 
the party ſhall have the Corn which he hath ſown. And in the caſe 
at. the bar, there is no Forfeiture committed which gives courſe of 
Entry, nor no diſhinheritance or wrong made to the Lord, as inthe 
caſe where Tenant for lite after his ſowing commits forfeiture; and 
ifa man enter for breach of a Condition, he ſhall have the Corn, and Fan for cans 
not he that ſowed the ſame, for that his entry over-reacheth the ſtate yg;t;;z" broken. 
ofthe other; but inthis caſe the entry of the Lord doth not oyer- 
reach the Title of the Woman; tor he ſhall tak: that from the time 
that the Limitation endeth the Eſtate, .and not by any relation 
before, For the A& of the Woman is Lawfull , and therc- 
fore no reaſon he ſhall lofe the Corn. Popham Chief Juſtice J 
It is cleare, if Tenant for life ſow and after commic a For- Forfeiture, 
teiture. And the Leffor enter, he ſhall have the Corne; the 
like is it if the Leffee after the ſowing furrender his Term the $urrender, 
Leffor, or he to whom the Surrender was made,ſhall have the corn; 
but it Tenant for life make a leafe for yearez,and after commit a Leaſe by Te- 
Forfeiture,and the Leſſor enter, now the Leſſee ſhall have the Corn; nant for life. - 
and in the caſe atbarzif the woman had Leaſed for yeares, and the 
Lefice had ſowed the land, and after ſhe had taken Huzband, now 
the Leſſce and not the Lord ſhall have the corn , for the a&t 'of the 
Woman ſhall not prejudice a third perfon,' but when ſhz her ſelt is 
the' party , and hath knowledge at the time of the fſowing 
what acts will determine er cſtate, then is it reafon if ſhe by her 
(BÞ3) Own 
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own a& will determine her eſtate, that ſhe ſhall loſe the Corn: F or 
it Leſſee for life ſow the land, and atter pray in aid of a Stranger, 
now if the Leſſor enter he ſhall have the Corn, And ſo if Tenant ac 


Will ſow the Land, and after determine his own Will, the Lefſor 


{hall have the Corn, bur otherwiſe it is if the ſtate be determined 
by the a of law, or cf a third perſon, fo that no folly was in 
him:that ſowed. Fenner | If the Husband and Wite were Leffees 
during the coverture , and after the Husband ſowes {theland, 
and then the Husband and Wife are divorced , yet the Hus- 
band ſhall have the Corn,for that the Husband at the'time of the 
ſowing had no knowledge of the A@ which determined his intereſt, 
So inthis caſe the Woman at the time of the ſowing did not 
know of the fature A& which determined her intereſt , and 
therefore no raſon ſhe ſhould loſe the Corn , for the Corn 
is a Chattcll in her; for if ſhe had cither granted them, or been out- 
lawed after the ſowing, and then had taken a Husband, Now the 
Queen inthe caſe ofthe outlary, or the Grantee in the other caſe, 
and not the Leſſor,ſhall have the Corn. Fephans ]I will agreethe caſe 
of the divorce to be good Law: For that is not m_y the AC of the 
party, but allſo ofthe Court; but in the caſe at bar, the taking ofthe 
Husband is the Voluntary A& ofthe Woman per que. And after 
Judgement was given againſt the Husband , which was the Plain- 
cif. 


I37. 


A for brought a Writ of Error againſt Ho/lingworth upon a 
Judgement given in the Common -place in a Writ of Debt 
brought upon a Statute Merchant, And the caſe was that Aſcongh 
came before the Maior of Lixcolz, and put his ſeal to the ſame Sta- 
tute, and the Kings ſeal was alſo put] thereunto , but one part did 
not remain with the Maior, according to the Statute of Atton Byr- 
ell, Ard it was adiudged a good. Obligation againſt the Partic, 
albeit ic is no Statute. Godfrey | I think the Judgement ought to be 
affirmed, and he cited 20. E. 3. accompt 79. And it is clear that 
a thing may be void to one intent, and good to another, by 10. Eliz. 
but Pepham and Fenner were of opinion, that it was hard to make it 
an Obligation, for in every contra&, the intent of the parties 
isto be respe&ed. And here the intent of the pariics war, to 


make it a Statute, for-the Kings ſeal is put to it, and a-Statute. 


needs nodeliverie, butan Obligation ought to be delivered,other- 
wiſe it is not good, and being yoid asa Statute, it is void in-all ; 


Andafter Judgement was given, That the firft Judgement fhall be _ 


everſed if other matter be not ſhewed, [+4 pgp- ov 
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Rowe againſt $7ith in Treſpas forthe taking of an Ox in Date. bs Der 
The Defendant juſtified the taking in Blackseyre, and that ie was Hari | 
his Freehold, for damage feaſant. The Plaineif made a new allign- ,;; nal 4 ty 
ment, That the place whereof he hath complained the taking to <a be 
be is Green-acre in Dale , and the Defendant juſtified there for Her _ 
riot ſervice. Gawdy ].1 think the Lord may fſeiſe Herior ſer- Seafure makes 
vice, and when the Lord hath ſciſed that is a feifin by thethands of «/cifn 
his Tenant, Plewd. fo. 45. And for the laſt point, there is not any 
colour or queſtion, for when in treſpaſle the Defendant-pleads a plea 
in bar, and then the Plaintiff makes a new Aſſignment, reaſon will 
that now the Defendant ſhall have anſwer to.thts new aſſigned wrong *» «/ien- 
for per 27. H.$.7. after anew afſignment, the old barre is waved, "*"* 
and out ofthe book, and the Defendant ſhall plead to the new aſign- 
ment, as ifhe had never - before. Pophans, Penner & Clinch 
conucordaverunt cun Gaway. 


_—_—_— 
kd —— 


I.g9. 


Pe a goodiname of purchaſe, for it is a ſufficient denomina- mrs. 


tion who ſhall take, per Pophanm & Fenner. 


1 40. 


Awdy Juſtice ſaid a man icannot be perjured by an immend. 
Carorten faid,that no man is to be touched for aperjurie upon tac Per;ary. 
Statute of 5. Eliz.jfhe be not depoſed upon ſome matter depending 
in ſuit, in ſome Court of Record, and it he be perjured in circum- 
ſtance, and not in-the point in queſtion, that is not materiall, and is 
not puniſhable by the Statute of 5. As ifa man doe fwear, that he 
ſaw ſuch a man fteal, and deliver ſuch a deed, and when he did 
it, - he was in blew coat, where indeed. he was not in a blew 


COALTO, 
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a . T41, ; ; 
Opham Chicf ſaid, 408 will be a difference between 
disjuaQive abſolute , and disjunfive contingent.,, as if a 
,man bc. boundto pay tep-/pound, orto. enfeoff one upon the returne 
* of 1.8. from Rowe; there if 7. S. dye before he retura from Rome, 
then the obligation is ſaved, although the ten pound be neygr pay 
ed: but if it bc/a voluntarie AR, as to pay you ten pqund , 
or to cnfcoff you before . Michaelwar, there if the Obligor dye 
before Ade. yet his Executors ought to pay the money, 
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Account, where an Acount Jies, and where mit. pag. 17 
1.14-pag- 43- pl. 2 pag. 160. p91. | 
YL Tak, F24 caſe and Sake 
Aion, who eannet have an Attiony pa. 29.pl. 4. pag-43+ 
1. 22. pag. 161+ pl. 92. ads, 
Where one may have one Atition after anather, and what Altions they 
muſt be , and where he ſhall have none. pag.43-pl.2 2. + 
Who exght tojoynin an Aﬀtion, who wot , pag. 76.pl.6,pag.$3.pl.3- pag- 
160.pl.91. * + | 

What Aftion Execntors may have, what mot, P38: 165. pl.g. 

What Aftion lics againſt an Adminiſtrator, what not, pag.106.pl.i1.pag. 
119.pl. 4. : SAID 2276; 32M 

Alas w ainſt whom a» Acconnt lies, againſt whom not, 161.pl 94+ 
pa.177-pl.111. | 

Adminifiration and Adminiſtrator. . /hex letters of Adminiſtra- 
tion may be taken, pag. 31-ph2. 

What ſhall be ſaid an Adminiſtration of goods, what not, pag. 152.pl 79. 

Where it muſt be ſhewed, by whom Adminiſtration was granted, where not, 
P38-96,97-pl-13- = as $5 | Wh 

Where one ought to Adminifter, where not, mn 2 I18, 

What Aftions are maintainable , by, and againſt an Adminiſtrator, and 
what not , pag. 106.pl-11.pag.119 pl.4.pag.182.pl.118. 

AGES VV here an Advowſon ſhall paſs , where not, pag. 42. 
+20. | "5, | | 
Anas  Vilhat is a good Aammittance to a Copyhold, what mat , 

pag. 95»96-p1.9. £ | 
Advantage. YVhere one ſhall w2t take advantage of a -thing for lack. of 

leadinglt, pag.106.pF1 1.pag.161.pl.92. .. | 

Addition. VVhat Additions do hurt, what not, page,I23.pl.7:9.pl.15, 
Aﬀets. © VVhat ſhall be 4ſſets, and what not, pag.58.pl.15:pag.7 © 
80.pl.15.pag-88.pl.14.pag-115.pl 8.pag. 177.pl.11 1. 
Alien. VFho ſhall have an Aliens Lands, pag. 29 pl. 4. 
Amendment. FFhere a Record maybe amended, where not » Pag-1-pl. 
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: * 


pl. I4. : | 0 
VP hat is a good Attornment, what not , pag.55. pl.13-pag-95-pL9-pag 
95:96-pl.9. gh _ 
Attaint. VFhere an Attaint lies , and where uot, pag.q42-pl.1%. _ 
Attorney. VVhat Atts an Attorney may de without PVarram, and what 
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Aſſignment. .YVhat may be aſſigned, and what not, pag.89.pl. 6. pag. 
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Avowry. Phat is a good plea in an avowry,waat not,pag.65.pl.6.. 


Averment, YPhere an Averment is neceſſary, where not ,pag.71.pl. 
; I5.Pag.97.p1.14-pag.99.p1.2.pag-111 pl. 18.pag. 123 .pl. 8.pag. 
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e an averment may be received, where not, pag. 107.pl.12. pag. 129. 
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What ſhall be 4 good plea in bar, what not, pag.43-pl.22,44.pag. 43. 
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I here the bayl is diſcharged, where not, pag. 174.175.pl.108. | 
Battery. Where an Aſſaxlt and Battery lies , where not , pag. 176. 
[ 110. 
Ear td What & Benefice is, and whence derived;pag.169,1 70.pl.100. 
By-laws. hat By-laws are good, and what not, and who they ſhall bind, 
and who notzpag.79.pl.13+ : 
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C Aſe. For what words or other cauſe an Aftion:wpon the Caſe lies, for 
what not, pag.25.pl.5.pag-36.pl.1 o-pag.eBipl5 .Pag.56.pl.11.pag. 
84-pl.5-pa.85-pl.7-pa-trg.pl.3.pag.125.pl.12-pag.126.pli17.pag.128. 
pl.21. pa-129.pl.22. pa.130.pl.26. pag.132.pl-28. pag.132,133-pl.30, 
13 Pl-3 pl 137-pl.42-pa-138.pl.43:pa.143-pl.58-pa-1$6.pl.131.pa. 
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Ceffavit. Xp _ A Cn is eroxnded, and where it lies, and where 
ot, pag.18.pl. 14.pag.23:pk14 _ | 
Challedgs. ters a Juror A be challenged,where not, ag.2 3.pl.2, 
that ſhall be a principall Challenge, what not,pag.42.pl.19. | 
Vihat Challenge is good, what not, pag.91.pl.2. 
How a Challenge of a Juror ſhall be tried, 28-91-pl2 BO WII" i=» 99 
Chancellour. The Solemnity of the Lord Chancellonr initaking his places 
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Charge. ere land ſhall be ſaid tobe charged, where net, pag. 59,60, 
pl.17. ag. 2.p1.22.pag-65,66. pl7.pag,116.pl.13-pag-1 19.pl.5.pag.. 
Chartsk:” ' VFhat ſhall be a Chattel, what not,pag. 189.p1.136. | 
Claim. Y/here Claims ought ro be made, andwhere not,yag.10.pl.1 2.PAg. 
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30.pl.13 & 17.pag.114 pl.6.pag.117.pl.15. | | 
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Common is 4 thing entire, pag.38.pl.13. | 
V hat is Common by common right, and what not, pag.114-pl.6. 
What afts a Commoner may do, what not,pag.1i7.pl.1 " HP 
Condition. How a Condition ſhall be expounded,pag.137.pl, v. 
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iCondition. By what alts a condition js broken, by what not.pa.177pl.14; 
pag. 117.pl.111-pag.184-pl.122. * * | 
Vhers a Condition is extingyiſhtd, and where not, pag. 17:p1-14.pag.18. 
_ pt-14-pag-19.pl -14- pag. 20-p).14.pag.21. 135.p1-33. ,* 
VV hat Condition not to be performed, pag.45.pl. 27. 


VV hat fhall be ſaid A Condit ton, what net, pag. 74-Pl. I.pag.13 1.pl.27; 


pag. 134- p1.33- pag. 15291539154 pl.80. pag. 178.pl.111. pag-179- 
+112. TN 
Cirecy. Where. an. Action of- Conſpiracy ties, where not , Pag. 51. 


_ Pl-14: - | | 
Copytiold. Y/here a Copyhold is extinif, whe e not,page39-pl 9: 

Vi ho may grant a Copyhold, who not,pag.37.pl.11... | | 
Confirmation. FF hat ſhall be ſayd a Confirmation, what net, pag. 26. 
pl. 6.pag.26.pag. 29.pl-4.-pag-156.pJ.84:* ; 

Coſts. YV/here there ſhall be treble Coſt 5,pag. 12. pl. 12. 
Covenant. V/hat words make 4 Coveyant, what not, pag. 16.pl.14-pag. 
74- pl-1.pag-131,132-pl-17. | 
Vj hat ſhall be a FA by. of Covevant, what not, PaB-49. pl.10. pag. 59: pl- 
17.pag.58.pl.15.pag.65.66.pl.7.pag.74-pl.n ' 
Covin. VVYhere Covin nouft be pleaded, where not>pag.8.pl-17. 
VVhere Covin ſhall hurt, where not,pag.177.pl-111. . 
County. V/hat ConnBles may, joyn in Trials, what wot, pag.28. pl.i. 
Conſideration. VVhat 454 geodConfiaeration to ons 
'0t, pag.94,95-p1.9. pag. 97-Pl.14-pag-156,157.pl.85. 
Common Intent. P/hat Common Intent 15,and where it may be,and where 
vet, pag.111.pl.18. 


3 USE 


»or, pag. 106.pl. 11. : | | | 
For what things an Attionis to be brought in the Spirit#all Comrt, for 


pgs. : 
VV ho may keep Conrts, and who net, pag.117.pl.15-,. 


Conſideration. -What is a good conſideration to create an eftate,what mot, - 
pag-182-pl. 121. 

Contraft.. Who may be ſaid privy to a Contratt, who mit, fag. 120. . 
pl. 6. | 

What 5s an nſurions Contratt, what not, pag, 128.pl. 20. 


How. 


4 promiſe, what - 


what at the Common Law , pag. 113. pl.;. pag. 119. pl. 4.. pag. 162... 


The Table. 
How a Contratt ſhall be conſtraed; pag.189.pl:1z79.  _ © * 
Corporation: Of what 4 Corporation doth kale. 22.pl.7. | 
Contra formam collationis. #here 4 Contra formam collationis /zes, 

where not, pag.171-pl1.102. | 
Croptaſacion: Where a Conſultation lies, and where not, pag. 127. 
18. | 
| Cureekie of England, ho ſhall be tenant by the curteſie,who not,pag.1 4. 
pl. 13.pag.81,82.pl.22. | 
Cuſtom, What ſpall be a good cuſtom, what not,pag.102,103+p1.8. 
What a caſtem is,pag.10 3.pl.8. 


D. 


Dis Damages Sven in Battery, and how ,pag. 33,34-p1.8. 
Where Damages may be trebled, where got,pag.41,42-pl.18. 
Where Damages lie, where not, Pag.9 2.Pl:4. 

Day- and Day in Court. Whohath Day in Conrr,who not,pag. 45.pl.25. 
What time is Day, and what Night,pag.60,61.pk18. | 

Where the Day of doing athing muſt be ſhewed, where net, pag. $9, 90. 


5 +I. 
bead, Vy ho _ to make 4 —_— who not, pag.17. pl. 14-Pag- 
6. pl.10.pag.75-pl:3.pag.129,130.pl.25. 

Vi has 5d good "hays what ot, >a 2a I pag. 185.pl.29. 

Vihere a Demand is to be made,pag.137.pl.y1r.pag.185 ;pl.129. 
Demurrer. - What is 4 good Demnrrer to an Evidence, what not, pag. - 
15,16.pl.14. 

t is a good Demnrrer to a Plea what not, pag.52.pl. 1. 

VVhat things are confeſſed by a Demurrer, what not, pag.52.pl.1. 

Debt. YYhere Debt-lies, where not, pag. 30.pl.1-pag.31-pl-7. | 

Vilhat is a good bar in Debt, pag.5 1-pl.13. pag-79,80.pl. 15. pag. $0. 
1.97. - 

Dake... VWrhat-is a good Deed, what not-pag.167.p1.66. | 

Delivery. VVhere a Delivery of a thing is neceſſary, where nat,pag.189.5. 


2% 
Ditines: VV here an Aftion of Detinue lies, and where nat, pag. 65. pl, 


* pag.152.pl.79. | 
Dec. What (hall be a good Deed, what not, pag. $3.p1.2. Pag-116. 
_ -- 
Devile. What things may be Deviſed, what not, pag.$4.p1.6. | 
What is a good Doviſe, what not, pag.88.pLz4- pag-99.pl.3. pag.100. 
pl 3-pag-111.pl.15. pag-129.pl-23. pag.139.pl. 47- pag-149. pl.74. 
ag.150,151-pl.77. pag-153- pl.80.pag.184-pl.122.pag.185. pl.125. 
Debe. Where an Attiou of Debt lies, where not, pag.119.p1.6.pag.130. 
pl. 26-pag.155.pl.79: pag. 182.pl.118,n 9.pag.i$5.pl.29. 
Declaration, What ſhall be a good Declaration, what net, pag. 97.pl.12. - 
| (Qc3), Pag- + 


The Tablc, 
p:g.109.pl.c5,pag.tt! pl.cs Pag.its;plis,pagass.pl,84.156. Pag.r$6 


Des: What ſhall be ſaid 4 Devaſteviegwhatner, Pas. 113.,pl.8.,pag 
14.P).57.P3g481.plu7. 

Determination, Where an. eftate is determined, where not,pag.t57215 $, 
p1.56, pag, 178, pl.u11, pag.t79.pluz, 

Diſpenatiou, - What 5s #.g00d Diſpenſation io hold divers livings, -and 
what wot, pag.152.p1.97 

Diſcomtinuance, What Gat be ſaid a Diſcontinnance, what not, pag.25, 

1.6, 

Where and when-one may diſcontinue his Allien, when not,pag. 53.Þ1.3. 

Diftreſs, Where a Diſtreſs lies for rent or ſervice, where nor, Pag. 6, pl. 
11.pag.62.pl.29.Þag.97.Pl1i4. 

When a Diſtreſs. ought not to be taken, pag.s6 .pl.1o:pag.t4o.pl.50. 

Hew a diſtreſs mnſt be uſed, pag1o0,c01.pl.5. 


Difſeiſor andDifſeiſin, YYho ſhall be « Brſſeiſer with force, who not, 


pag.42.pl.18. : 
Who hell be a Diſſeiſer, who "ot, pag.$3. pl.24. - 
uo: 6plog lands ſhall Diſcend to the ber what not, pag $4. pl. 6, 


whath c mn Pb l take by D:(cont, where not, pag. 39.Pl. 47. 
Diſcharge, What 55 £00 { Diſcharge of DG apc 156pag84.pl 
174. 
Dee Tg ſhall be agood plea inbar of Dower what not, Pag. + pl, 8." 
 _ pag. 27.pl.8.pag.ro8.pl.r3.pagags,pl.7r. 
VV here the feme my waive her Dower where not,pag.ro08.pl.13. - 


Pſetionck firme, Who may have an Eje&ione fmac;ccd who not pag 


W here E Eien of Aion lyesy or other things where wot, pag,20.pl. 4. 
P18.25.PL6.pag.83.plr,pag.t24.pl.9.pag.zr.pl,z7, pag. 142. Ps 55» 
pag.175.Pl.108, 

Elegit, VVhere as Elegic lies, where not, pag180.pl, 15, 

— To what time an Enrolment of 4 Deed ſhallrelate, pag. 18. 


wha i; at ſhall be a good Enrolment, and what ; not, pag.t62,163,164.p1,97. 
Entirety and Severality. Where a thing is Entire, and where Severall, 
22s GTP .14,pag.tg.pl.g 
oy; hat Entry into lands i a ground for anEjeftione firme, pag. 
py pl. 


Where an Entry is lawfull, where not Pap, 6.pl.r.pag. 25. Pl.13, pag.153, 
1.50.pag178,pluu,pagas8,pl.136. 
What Entry of Record is good, what net, pag.91,pl.3. 


Error 


= The Table. 
Error, ,Whut 5s Error to Reverſe a Judgement, what wot, pag.1 3 8,p1.45 
ag.140,pl.0.paga84135.pli124, | 

' . Who may reform Errors in Judgements, who wet ag.14.pl.63. 

Where a writ. of Error lies, where not,pag.181,pl.116. 

Eſcape. Where an Eſcape lies,where not, pag. 180.pL11 4. 

Eſtople. .Whar ſhall be an Eſftople to parties, what #0 frmgers,pag, 43. 
plL22.pag-53954 PL5: = 

Eftrepmear, e an» Eftrepment lies, and where »ot, pag.$0.pl.12. 

Evidence. Who muſt firſt give Evidence, pag.27pl.2, | 

What matter-may begivenin Evidevce, what net ,pag.$0,81,pl.19. 

What is good Evidence, what net, pag a 244125.pl.11. EE. 

Executor, What Aits done by an Execxtorare good, what not,pag,2.pl. 

pag.141-pl.54.paga84.pl25. | 

What things an Executor ſhall have, what not, pag.6 4,p1,2.pag.98.pl. 
17.pag.112,pl19:paga29.pl,24.pag.143.144,145.pl.60.pag.s4.pl123. 
P3S-135,P.s 25. | 

What « > an Executer may have, and what not,pag,go,pl.19.pag, 
105,pl.9, | 

What tlio may be bronght againſt an Executor, whatnot, pag 06,pl, 


11 Pagd54pLet. | 

Exchange, What is 4 geod Exchange, what not. pag.27.pl.s 

Extinguifhment, By what Hits a thing may be extinguiſhed, pag..q3 pl. 
 24-P48-53,PL.4-P48-92+93.p1:5-Pag.93,94-pl.7:Peg.84.p1.4.pag.t07. 
pl.12.pag.r14.pl.6.pag.116.pl.13.pag.116.pl.15.pag.125,126;pl15.pa, 
149,pl.73.pag.156.pl.84.pag.157;pl.36.pag.ts1.pt.n6,17, 

Examination, Where oxe ſhall br examined., where not, pag,64,65, 


pl.4. 
Exvatitos. How Statv#tes ſhall beexponndetl, pag. 137.p1.40, 
How 4 condition ſhall be exponnded.pag137 pl.40. 
Execution, : Where Execution ſhall ſue forth, where not, pag 120, 


Ls. | 
What a good plea in bar of an Execution, what not pag.170,plo1,pag, 
1749175.pl.108.pag.togpl.t14, | | 
What is 4 good Execation,what not,pag.180,pl.115. 
Extent, Where a Statute ſhall be Extended, where not, pag 120,pl;5, 
What is a goodextent, what net, pag.161,pl.92, | | 
Excption, Where 4. 6:11 of exception lies, where not,pag 137, p1.39. 


lifying, What falffying 5s, ani whomay falffie, and who net,pag, 
8,Pl.11.pag.26.pl.7.pag.96.pl1.pag.87.pl.12, 
Fee Simple Dzwers ſorts of Fee Simple, pag.9,pl.12. 
What words will create- a fee ſimple, what not,pag.135.p1l.33.pag.183. 
ply,211, 


The Table. 


Feem Covert, What Afts done by feem covert are V0i8, what wot, pag. 
13.pl13.14, Se 2915 19 
Whas At; doxe to 4 feem covert are good, what not,pag.t3.pLr3, 
Felony, What ſhall be accounted f room what not, pag, 72:pl.18.pag. 
129.p1.24.pag.r85.pl.28. 2 KISS T0; 
Feoffment. What 5s 4 good feoffweent, what not,pag.92,93.pl:5.-- 
Finc'of lands,&c. What right in lands a Fine ſhall bar, what net, pag. 
6.pl-11.pag-1 « gg 2. pag.110.pl.15.pag. 148.pl.71, pag.162.pl. 96. 
pag.171,172.pl.103.pag-18t.pl.116. = 
How a Fine ſhall inure whereno uſe lmmited,pag.67,68,69,70.pl.13. 
Of what a Fine may be levied, of what not,pag.107-pl.12. TS. 
Fine and Impriſfonment. For what sffences a Court may Fine and Impri- 
ſou pag.30-pl.5.pag. 34-Pl .8.pag-93-pls. | 
What offences are Finable, and what not , pag. 146-4 pl. 63. pag, 165. 
_ pl.97 182-pl.120. SI 
Forfeiturc. By what atts a leaſe for years ,or other mn loall be forfeited, 
by what xot.pag.q0.pl.18-pag.41-pl.18.pag.158.p1.86. 
By Sher alts an Obligation ſhall be forfeited, by ws 0 net, Pag. 49,50. 
la O & 2 4 £. 
What ſhall be forfeited tothe King by Wtlawry,what not,pag.55.p1.8.pag. 
.103,104.Pl.9.pag105.pl.g.pag.189.pl.136. 
V here one ſhall forfeit his goods, where not,pag.135.pl.35. 
By what att's 4 copyho/d is forfeited, by what wot pag.143.pl.59.pag.ts8. 
p1.136. | 
By what att 4 liberty may be forfeited, by what not,pag. 46,p1.63. 
"_ ſuite. Where freſh ſuit is required, and where net. pag. 60 616 
p1.18. : $a 
Fraud vide covin. What ſhall be ſaid frand, what net, pag.116.pl.12- 
pag.118.pl.2.pag-176. &c. pl.111. TED OY 
G 


Rrants of the King , and common perſons: Where an incertain 
I gr ant may take effeit afterwards,pag.7.pln. LEDs 
V'Vhat grant by the King is good gwhat not,pag.7.pli. 
V'V hat grant by Tenant in tail ſhall bind the iſpe,pag.7-pl.11. 
V'Vhat things are grantable over, what wot,pag. 31.pt.1.pag.7475-pl. 
OB pl. 18. pag. 112. pl. z9.pag.117.pl.15.pag.1$4:pl.123.pag. 
186.p1.134: | 
V Vhat grant of arever/ien is good, what not, pag. 26.pl.7. 
VVhat cenſ:ruttion grants ſhall have, pag.121.pl.7. 


Heretick 


1 


CC, nn oY Had 


The Table. 


H 
Eretick: Who is 4n heriticky who not, pag.36.pl.10. AY 
Heir. What things' the Heir ſhall have , what not.pag.98-pl-17- 
pag-123-pl.24- | FSR - 4 
Heriot. What Remedy the Lord bath for his Herriot. pag-189-pl-138* 
Homage- Where one ſhall zot do Homage,pag. 14.pl.1 $3 Foo 
Hue and cry. Where Hae andery is requiſite, where not,pag.56.pl-10- 
pag-60,61.pl.18. | | 
Hundred. Where an Attion lies againſt a» Hundred, where not , pag.55 
p1.9-pag-56.pl-10.pa.58.pl. 16.pag.60,61.pl.18.pa.70-pl.74-pag- 
$6.pl.11.pag-148.pl.69- | a . 
Husband and Wife. What Atts of the Husband' ſhall bind the Wife, and 
what. not. . Pag-13,14-Pl-13514. | Ret 
In what Attions the Husband and Wife may joyn in, and what uot, pag. 
52.pl-1.pag-1591 60.pl.9 1. 8 * On 
VVhat Atits the wife way dowithont her Husbant, what nat. pag.110- 
pl:15-pag-160.pl.91. by © ES 
VVhet Atts the busband is compellable to dofor the Wife, pag. 127.pl. 
I9. - Toba Ty 


Eofail. Y/ hat things are helped by the Statnte of Jeofailes,\wnhat wotsr 
pag-38-pl.10.pag.47548-pl-7-pag-49-pl-9.&16:pag.90.pl.4:pa.; 
109.Pl1.157-pag-126.pl.16.pag-159.pl.89.pag-181.pl.32.  * 
How the Statnte f eofailes ſhall be interpret ed, pag:48.pl.s. 
Impriſonment. By what warrant one ſhall be ſaid to be committed by, 
what not,pag-133-Pl.31- be FO 
Inqueſt. What Inqueſt is good, what not, pag.172,173.pl.105: © 
Infant. What Aﬀs of an Infant ſhall bind him-, and what not,pag. 168. 
p1.99.-pag.169.pl.9 . ; | 
Incumbent. Who ſhall be an Incumbent in « Church, who not,pag.162. 
&e. pl.g7. rl 2K? of 
Interpretation. How 4 Proviſo ſhall be interpreted , Pag. 116,117. 
pl-16. 
Indi&ment. What zs 4 good Indiftment, 
pag. 162.pl:95. ” 
Ee” 7 IIA I} hat 6s a good Inſtitation to a church, what not, Pag.146. 
' , BLOG, 0 "Wn | 
Intereſt, /Vhat ſhall make an intereſt in Land, what not. va pl 1 
Who have an intereſt in Land, ayd mp, As ITT: 
Intendment, How Intendwents (hall be taken to inure, pag. 70,pl. 13. 
Jointenants, 90 ſhall be Jointenants, who Tenant s in common,pag,2$, 
pl.2.pag.29.pl.2,pag.141,pl.53. 
CD) 


and what not;pag.13 2-pl.29. 


Jonture 
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The Table. 


Jointure, Where a woman may refuſe her Jeinture, where not, pag, $45 
85.p1.6 

ſue har Ifſues, What ſhall be a good iſſne,what notypag.z9.p1,16, 

Where an iſſue ought to be tried, where ot,pag,61,pl.19, 

How iſſues ought to be levied,pag.140,pl.50. 

Jury, Who is a ſufficient Juror, and who not, pag.136,137. pl.39. 

ſudgement, How a Judgement ought to he entred, pag,q1,pl,18,pag. 42, 
pl.2.pag.64.P.3. = : A 

Where Judgement ſhall be for the Plaintif, where for the Defendant,pag , 

73.p1.19. 

What Judgement is good, what met, pag.119,p1.4,pag.162.pl,95, 

How 4 7+ Jeon ought to be avoided,pag.n28.pl.20, 

Inrisdition, Where the temporal corrt hath Turizdiftion, where vot , 


Pag.149,150,pl.75. 
L 


| Br prom ſhall preſent by Lapſe,who not,pag 58,pl,ro7.pag.$3,$:. 

p1.4.pa.S6,pl.9. 

Leaſe, Where a Leaſe ſhall be determined , aud where net, pag,71,pl.16. 

ag.179.pl.112, Ds 

What Leaſes are good, what not, pa, 20.pl.7,pa.138.pl.44.pais 4,155" 
pl. 82.pag.157-158,p1.86,pag.162.&c.pl.97.pa.171.pl,102-pag.173- 
P .106-pag.186.pl.130, 

Levy, What is a good Levy, what not, pag.r40.pl.50. 

Liberate. Where a Leberare ſhall iſſue forth,where not,pa.119,pl.5. 

LO, What 5s a good Licewce to do a thing, what not,pag.163.pl,97. 
166.p1.97. 

Livery and fel How. 4 Livery and ſeiſhm muſt be defeated, pag.178. 

ltr, | 

What Liver y and ſeifin is good, what not,pag 1 pl.4.pag.13.pl.13. 

Limitation, Wes Oxe Thall take Los ware Tmiririon, where 
»etypag.134135.Pl.33.Pagts 3153,154.P1.80, 

What words make a Limitation, what mat,pag,179.pl.112, 

_— 


Maintenance, What ſhall be ſaid Maintenance, what not;pag 101,10 2, 
1.6,pag.u3.pli,pag.i18.pl2o, : 
Where an Attion for maintenance muſt be brought where not,pa.113 pl.1, 
Melius inquirendum, For what cauſe a melins inquircndum iſſneth forth, 
Pag.2.P1.14. 


Mean profits, Where ene (ball anſwer t he meay profits, and where not, 
> pag.n$,19.pl.2. | | 
Member, What is a member of 4 thing, what yot,pagiog1c6,pl.to. 
— What Miſniuameing ſhall hurt ,what not,pat20,121,122, 
123.Þ1.7. - | 
Monſtransde droit, Where one:is putts his Menſtrans de droit , where: 
wor; Pag.125.,Pl13, 


Murder 


The Table. 


Murder, What ſhall be acconnted murder, what not,pag.to7.plito, 
N 


Notice, Where Notice ought to be given of athing to be done, and where wot , 
pPag.34.Pl1o.pa.139,140-Pl.49.pa-r4r.pl.52.pag.t4s. Pl.64.Pag.i47.pl,6>. 

What ſhall be a good Nonce , what net,pag.147,pl.67. 

Nonſuit, Who may be Nonſ#it, who net,pag.53.p1.3 

Nonrelidency, What is Nenreſiaency, _ #0t,pag.169,170,pltoo, 


Obligation, YVYhat Obligation is good, and what is not;pag,61,pl.20,pag,s 4. 
p1.6,pag.66.pl.9.pag186,187.pl132,pagai89.pl137. 

Occupancie, Where there ſhall be aw oscupancy,where not pag.157,15$8,p1.86. 

Office, How Offices ſhall be taken to intre in the caſe of the King, and how in 
the caſe of a Common perſon,pag,20,pl.14.pag.21.pl.14, & 15. 

What Offices may be ſold, what not, pag 180.pl.3, 

Ordinary, When the Ordinary ſhall be a diſtxrber, whan not,pag,.35,pl.ro, 

Oyer ofa Deed, Where ane ſhall _ Oyer of 4 Deed,where not,pa,150.pl,76, 


Pz* tion.hat Partition of lands 15 good,what notypa-28.p1.2.pa. 156.pl. 10, 
Payment. What ou be agood Payment, what nt, pa.73. pl.20. pa.135.pl. 
33.pag.176.&c.pl.111.pag.186.pl.132. ; 

Where one,may plead payment 1m a diſcharge,of a debt where not ,Pa-73374.P1,22. 

How payment ſhall be made where ns time 5s expreſſed, pag.116.pl.11. 

Where rent is to be payd,pag. 124-pl.9. 

Patron and Patronage: By what atts 4 Patronage is gained and continged, pag, 
104.pl.9. , | 

Pardos. How the Kings pardon ſhall be conſtrued, pag. 11 4,115-pl.7. 

Parſon. Where a mau boat bs Parſonof a Church,where not,pa.1 62, &c.pl. 97. 

Pcrjury. For what Perjury a bill inthe Star-chamber did lie, for what 0t,Pag. 


1.P1.13. 

what ak be accounted Perjury, what not, pag. 1$9.p1:40. = 

Petition. How 4 Petivion for lands to the King muſf be framea,pag. 10.pl. 12. 

Peremptory. Y Phat things ſhall be peremptory, what not, pag.90.pl. r. 

Performanec. What is 4 good performance of a thing,what »ot,pag.156.pl.84. 

Penalty. Wheis liable to the penalty of a Statute,and who vot,pag.145-pl.62. 

Plea, How one onght to plead to an attion, pag.57.pl.12 -Pag.73.pl.20.pag.7. 

L. 12.pag-127.Þ1.18. 

Where one may plead a Record fpecially,pag.104.pl.9. 

Plea. What ſhall be a good Plea, what not, pag. 2. Pl5- pag-35,36.pt.10.pag. 
43-pl-21.pag-50.pl.1 1.pag.52.pl. 1.pag.52:,53-p .2.P48-4,5-Pl.9.pag.3 5-pl- 
I0.p4.36.pag-73- pl.20.pl. 22. pa-93.pl.22. pag.$1.pl.20,21. pag.$$.pl.13 
pag.97-pl.13. pag-102,103.pl.8.pag.1o6.pLu.pag.n.pl.18.pag. i19.pl 2. 
Pag. 136. pl.38. pag. 142. pl.57.pag.155-pl.83. pag.155.pl.84. pag. 158, 
159.pl.88.pag.159.pl.90.pag.167.pl.66.pag.174.pl.107.pag.189.pl.138. 

By what a Plea ſhall be tried, pag.50.pl.11. ; 

Place. Where the place where a thing was dove muſt be ſhewed, and where not, 


Pag.54-pl.6.pag.89,90.pl. 19. (Da 2) Plu - 
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Plurality.. Where plurality of living is good, where not, 162,8C.pl. 97.” 
Poſſeſſion. #ho hath the poſſeſſion of goods, who not,pag.67.pl.10-pag.82.pl.18, 
V here'ont ſhall be ſaid to be 11 peſſeſſion of lands, where ot, pag.108.pl.13, 
Poſie.comitatus. Y/here the Sheriff may have a Poſſe comitatus to execute 1 
PPrit,pag-79.pl.14.. | 
Pound. YVhere a Diſireſsis to be Imponnded, and where not,pa-100,101.pl.5. 
Prohibition.. V/ here a Prohibition tothe Spirituall Comrt doth lye, and where 


not, pag.58.pl.15.pag.1+3.pl.2.pag.113-pl.5. pag-127-pl.18.pag.14.1- pl. 
5 4.Pag-1495150.p].75.pag.161.pl.93. | 
Precipe. Againſt what Tenant a Pracipe lyes, agarnſt what netypag.$2.p1.2 4- 


Predecefior and Sycceſſor.'. hat atts of. the Predeceſſor ſhall bind the Succe)- 


.. far, and what not, pag.8.pl11. 


Preſcription. .#/hat Preſeription is, goed,: and what net, pag. 38:pl.13-pag-73. 
pl. 21. pag. 108. pl.13.pa.117,118.pli5.pag 132 1 £4. a8 HPO 113» 
Proceſs. To whom Froceſs muſt be diretted, to whom not,pagu,2.pl.19. 
Priority. V Vhere Priority ſhall be preferred, pag.7.pl.11. 
Proviſo. VYhat a Proviſo is, pag.18.pl.14.pag. 20.pl.14. 
ow a proviſe ſhall bp interpreted, pag<.116, 1.17. pl-14-pag-139, 1313132.pl. 
DDMpalore: in poli mnt) -« F 
Vi/hat 1s a goed proviſo, what not, pag.174.pl. 106. | 
Privilege, .. V/ here privilege of Court lies, pag-33,34-pl-8-" | 
Preſentation. 4 V ho ſhall preſent by Japſe, who not,pag.78.pl.10.pag:$3,$4.pl. 
4-P4g-86.P 9, Ty ; os g 
hat. preſentation is good, what not;pag.194105« pl.9.pag-162,8c,pl 97... 
'Prerogative. Prerogative what it is, and why due tothe King,pag.17.pl.,24. 
Page 19-Pl.14-pag.22.pl. 14. - * \? {=P 2248 
Vi here the Kixg ſhall have his prerogative, whereuot, pag.$3,84-pl.4.pag.$6. 
Pl 9:pag; 1 7+) (EO IEIE EIS nes $34 WE i 
Property. VVho hath a property in goods, who not,pa.72.pl. 18.pag.184-pl123. 
By what atts the propertyrof # hings may be altered,by what notypag.79,80.pl15\ 
Preſidents. .Of what valid prefidentoarey pag. ra2ipl 18% wot! 
Priviey. YYhere there ſhall be ſaid to be privity, and 'where\yot ,pag. 120. pl. 6. 
Proclamations. How. proclamation #pon 4 jummens oxght to beiyace,pai12$,129, 


F pl-22: NT IR APO 73406 4 HO EURO LA on da STE 5635'1 
Profits of lands. or other things. ; //bo-ſba!lhavethe profits of» tands, 1: y 
'  #6t.-pag.143,144-pl.60.pag-145.pl.60.pag.188.ply36. > 5540 2 Þf 


Principall and Acceſſory, Y here oneſhali vs Acreſſory, where nat, pag. 147. 
pl 6pag-185:pl.27-- »- ET Ex: F 
Purchaſe.  Y/here,oze (hall-take. by. purchaje, where nat; pag.1 39.pl.47: 

Vibat. is a pod name of purchaſe, mhat not. pag. .189.pl139...” ; ©. 
Publication, Py "Ahis @ goog prblicationof aVYll, mhataat,pag.15,0, 1 1. 
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Q. | 
Ualiflcation. ho may Qualifie a parſon to hold two livings, and what 
ſhall be a good Qualification, and what not, pag.162,&c.pl. 97. 
-——- 


Eſceit. V/Phere the Tenant ſhall be received, where not, pag.60.pl.17-pa- 
65.pl-11-pag.87.P. 125 | 
Vibo may have Rent of land, who not,pag.60.pl.17. pag.75 pl.3.pag.108. pl 
14.pag.148-pl.68. | | 
Reſervation. What ſhall be a good Reſervation, and what not, pag.63-p1.2 3. 
ag.75.p1.3. | 
es + here a Requeſt to doe a thing is neceſſary, where not, pag.63.pl- 15 
Pag.117-Pl.14- 
Rediffcilin. Where a Rediſſeiſin lies, where not, pag. 62.pl.3.-pag.76.pl.7- 
Recitall. Y//hat Miſ-recitall, and Non: recitall is helped by the Statute, and 
what not,pag.23.pl.2.pag.24.pl.2.pag.172,&c.pl.105. 
Recompence. What a Recomperce invalue is, pag.28:p1l.8.. 
Recovery. What intere$t 1n land a recovery (hall bind, and what not, pag.6-P!. 
11.Pag.7,pl-11.pag.26.pl.7.pag.27:pl.7:pag-102.pl.7. R--; 
How a Recovery differs in its operation from a Fine, pag. 12.pl-12. ' | 
Whoſhall be bound by a Recovery,who not,pa.$6.p1.8.pa.105-pl.9.pa.181.pl 116. 
Relation. To what time the inrolment of aDeed ſhall relate,pag.18 pl.14. © 
Fo what time induition into a Lving relates, pag.162,&c. pl. 97. 
How things done ſhall relate,pag.167.pl.66. 
How words ſhall re/ate,pag.173,pl105. oe 
Remainder. What Remarnder is chargeable with arent what nt,pag.5.pl.11. 
What atts ſhall inyre to oze in Remainder,pag.95 p).9. 
By what afts a Remainder is deſtroyed, by what not, pag. 102.pl.7. 
What is a dry Remainder, and why ſo called, pag. 119.pl.5. 
Rent. I hat'is a good Rent -charge,oud whit not,pag.}8.pl.11-pag.134,14.pl.1o. 
Where Rents are Forerall, and where intire,pag.16.pl. 14- | 
A rent ſeck,why ſo called, pag:27.pl.1 4. 
Where rent ſhall be apportioned, where not,pag.29.p1.3- 
By what words a Rent ſhall paſs by, what notyzpag.35.p1-9. 
Replication, What ſhall be a good Replicationgwhat not, pag.15 4.pl.89. 
Retorn. What retorn of the Sherif is good, what not, pag 1.pl.2.pag.97.pl.1 6 
-pog3111;p}.17. pag 128,129.-pt.22.pag.185.pl.26, = 
Refuſall. here oze may refuſe a thing, where not,pag.$4.p). 6.pag.c8.pl.r; : 
What ſhall be 4 good Refuſal! of a thins, what not,pag.$4,85-pl 6. 
Reverſion. Where a Rever ſion will paſs, where n:t,pag.39.p1.1 4. 
Revocation, Yhat ſhall be a good Revocation of a Will, what not,pag.2 2. pl.-. 
pag. 33.pl.7.pag.93-pl.6.pag.109,10,\1.Þl16. | 
Record. VYhere a Record may be ame nded,where not, pag.7$,79.pl.1 2.Pag., : 
124 pl.19.pag.133.P1 32-Paget 36.pt.36.pagrg1,t52-pl.78; * 


7 here a Record may be remeved out of one Conrt into another, and wheres ot, 


Pag.151,152.pl.78. 
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Remitter. //hat ſhall be a Remmitter, what not, pag.92,93.pl.5. | 

Reſtitution, To whas things one ſhall be reftored wpon reverſall of an Wtlaw- 
ry, to what notypag.10 3,104-p1.9. | 

Releaſe. What is 4 good Releaſeywhat not, pag.112.pl.19.pag.141.pl.54-pag. 
166.&c.pl.66. 

Reviver, By what Atts a thing may be revived by, what not,pag. 125 pl .15. 

Robbery. For what Robbery an Att ion lies againſt the Hundred, and for what 


ri ooo -P1. 1 8.pa.55-pl.9.pa.56:pl.10. pa 24-pl-3-pa.70-pl.14.pa.86. 
P1.11, ; : | 
What is 4 Robbery,what not,pag.$6. Rr. 


Ati:fation, What is a good ſatrifaltion of a debt, and what u ot,pag.57-pl. 
14,pag.80.pl.r7, 
Sale. _ Sale of thirg s is good, what not,pag.140;pl.50.,pag.t73,8c-pl.to5, 
ag.ioo, pl. 3, 
Scre 4 Where a Scire facias lies. where not, pag.44.45.Þ1.25.Pag+55.P). 
$.pag.170,pl.1os, 
Sciſmatick, Who is a Sciſmatick,, who not, pag.35.pl.1o,pag.36. 
Scandalum magnatum, For what words a ſcandalum magnat um lies for,/what 
not, pag.ius.pl.to, 
Sceilure, Where one may ſeiſe a thing, where not jpag.g7.pl.1 4.pag.139.pl.138. 
Services, Where Services are due, where not, pag119.pl.5, | 
Sherif, The powr of the Sherif in executing writs,pag.79,pl.t4. 
Soak, What a ſoak is, and how it is created, pag.t05,106.pl.to, 
Statute, To what forces the Statute of 8 Hen, 6, doth extend, pag, 42, pl.18. 
What ts 2 good Statute Merchant, &c, what nat, pag.189,pl.137. 
Steward, What ſteward of Courts cannot hold Courts alone, pag.2.p1.4. 
Summons. What ſwmmens is good, what net,pag.6r,pl19,pag.t28,129. pl,23. 
Surpluſage, What ſarpluſages do hnrt, what not,pag.n1,pl.14, ; 
W hat ſhall be ſaid a ſnrplaſage, what not, pag.qr.pl.1$.pag.t68.p1.98. 
Surrender, What is a-goeod ſurrender of Leaſe for years,what net,pa,47,pl.3. 
What is a good ſurrender of a copihold, what not,pag.95,96.p1l.9, 
Suſpenſion, - By what atts a rent or other thing is ſahended. by what not, pag, 
19 pl.14.8 1.pag.80,81.pl.18.pag.$9.pl.18.,pag.i14.pl.6, 
Ro—s, What 1s a ſuperſedeas , what not, pag,96.pl 10.pag.146,pl,64. 
ag.185.pl.25. s 
Where a as is grantable, where not,pag.180,pl.r15. 
Survivor, Where is, and where there is no Forviver ip, pag.29.pl-4.pag.148, 
149.pl.72,p1g.183,plc2r pag.1$6.pl.130, ; 
What thing may ſurvive, what net,pag.2.pl.4.pag.nt2.pl.19. 
Suit, Of what force Atts done hanging a ſnit are, and of what not,pa.104«p1.9+ 
T. 


f &——\ qe an eſtate tail cannot be diſcontinnaed, pa.g.pl.12,pa,to,11,p1,11 
V'Vhat words create an Eſtate tail, what not,pag 13 44135.p1.33- x 
Tender, VV hat is a good Tender of a thing, what not,pag.9$.pl.17,pag.124. 

p1.9,pag-177.pl.11. V Vhere 


